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L.
INTRODUCTION

Luch Respondent’s brick rather than explaining why he is not Hable, actually underscores
his liabitity by: tocusing on questions Favgely jerelevant to this case:r relying almost exclusively on
aler-the-fact, unsupported selfrserving assumptions anc assertions rather thas credible evidencee;
and misconstruing the evidence to which they cite, These arguments fal, factually and legudly, and
should be rejected. In short, as established in the Division™s initial bricl, the Respomndents louted
their responsibilities under the tederad securiticos Taws, Finally, in evaluatng the Respondents
arguments, itis reasonible (o ask, given the clear issues presented in this case, why the Respondents
leel itis necessary o try to change the subject and misstate or ighore the record,

i,
DISCUSSION!

A Respondents cannot escape accountability by changing the Division’s alfegations.

As the Division cautioned they would during opening statements, cach of the Respondents
atfempis to distract the Court by arguing at length that he should not be held Hable because he did
not know Aldlen Stunford was runaing a Ponzi scheme.” Stressing the apparently respected and
high-profile people with whom Stanford surroundaed himgellD Respondents suggest 11'19;»' were fooled

just ke SGCTs elients were, This diversion misses the point and, cven worse, seeks to ignore

! The Respondents® argannents frequently overlap, In this section, the Division altempts to

address overlupping arguments collectively to avoid unnecessary repetition while also addressing,
each Respondent’s individual briel as appropeiate. The Division olfers the factual statements
hierein and in its Initial Brict as proposed findings of fact and fegal conclusions,

’ [See for example: Bogor's Brat 6-8, 35-38 ("The Record 1s Devoid of Any Bvidence that
Bogar Knowingly Participated in the SIBL Ponz Scheme™): Green's Broat 2 (VPhe Division™s
Order Instituting Proceedings seeks to portray Green as a fraud himsclf for failing to detect and
Balt the Ponzi scherme™: and Young's Broat 1T “The Division has offered no evidence that
Young acted with knowledge, or encountered “red Hags™ or suspicious events ereating reason for
doubt to have alerted him to the improper conduct of Stanford, Davis, ete, or iFthe danger (Ponzi
seheme) was so obvious thit Young had to have been aware of i),

Inthe Muatter of Bogear, Yowunsg aied Clreen /
Drvision of Bntorcement™s Post-Hearing Rospomse Heief
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Respondents” well-established duties as securitivs professionals. As pled o the OIP, this case, at its
core, 1s not about Allen Stanford or what he did. It 1s about what the Respondents did and failed to
dor.

l. The Division alleges that the Respondents viokated the law because they
misrepresented what they kpew and failed to disclose what they did not know,
not that they should be punished for failing te detect Stanford’s Ponzi scheme,

Respondents” (iﬂ‘(il‘lll'ﬂ/m blame Allen Stardord notwithstanding, this case 15 about Danny
Bogar (SGCs President), Bernerd Young (SGCs Chief Compliznee Officer), and Jason Green
(SGCs product manager and head of marketing for the SIB CD). And it is aboul what cach
Respondent did and failed to do in connection with marketing the SIB CD. [See OIP at 4§ 8. 9, 14-
22,2329 and "Fr, 23004225 (Division’s opening statement) ]

More spectfically, as alleged by the Division, cach Respondent violated the federat
seeurities laws because he represented (or was otherwise responsible for representations) that: (1)
investor funds would be pooled and invested in safe. diversificd, hquid investments: (2) the
investments would be managed by seasoncd money muanegers loflowing o conservative investment
philtosophy: (1) the returns on this congervative portfolio would be used Lo puay the pronused yickds;
() SGC would receive a 3% fee on the SH3 CDL(S) oversight of SIR s investments was provided
{hrough a number of entities, including SH3's auditor: SIR™s Board, and the FSRCT(0) investors
would be protected by SH3's “comprehensive insurance program.” [OIP af §48. 9, 14-22 23-29].
There 1s no dispute that these staternents were false.

Moreover, each Respondent violuted the federal seeuritios taws because cach knew and
Fatled 1o disclose that: (1) he could not confirm any of the representations about SIR™S Investment
portfotio due 1o SH3 s Iack of transparency (and. in Bopar’s and Young's cases, knew that, contraty

to these promiscs ol hquidity, SH3 actually invested millions of dolhos in ithguid private equity):

In the Metter of Bogewr, Yo and Cireen
Division of faforcement™s Post-Hearing Response Brel
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(1) there was no isurance protecting the SIB CD deposits; (3) the full extent of compensation that
SGC received from SIB extended fur beyond the 3%, fee disclosed to investors™: {4) multiple facts
catled into doubt SGCTs representations about the SH3 CD, including the facts that both SGC
financial advisers and a number of thivd partics such as Pershing, Snyder Keamey, and multiple
mdependent CPAs - had expressed concerns about Antigua, the FSRC, SIB s suditor, S137s fack
ol trunsparency. and the risk inherentin the SIB CDand (5) there were other material faets calling
mte question SGCs assurances and omissions about the SIB CD, including  in Green's ¢ase -
that Allen Stanford admittedly lost $600 million in Deceraber 2008 und had an ever-changing story
regardin

a an admittedly eritical capital contribution by Stanford in late 2008,

-l

2. The evidenee developed in the hearing and discussed in the Division’s briefing
establishes the Division's factual allegations.

Asg et out in the Division™s initial brief] the crucial fiarcts cannot be disputed:

o SGC and the Respondents told imvestors - by distributiog marketing brochures and
other materials to investors and as a rosull of truining provided to SGC financial
wdvisers —— that investors could invest in o scertificate ol depost™ that paid higher
returns than a LS. certificate of deposit becanse the pooled assets were managed by
a glebal natwork of suecessful oney managers, {See Diviston™s Br, at 7.8, 21, 3 1-

37

e In the same way, SGC and the Respondents mimimized the risks assaciated with this
adminedly unique offshore investment, assuring investors that SHB CDs were sy

' As the evidence in the record demonstrates, this disclosure was far from coraplete and
accurate because it gave the false impreasion thar the 3% foe was o one-lime uptront payment
LI

mnstead of making it clear that, in truth. SGC recetved 3% of cach €Dy value cach year duting
the Hfe of the CD, ¢ven if rolled-over,

[ addition, as the Respondents, cuch of whom served as i securilies profoessional with
duties o SGCs elients, knew or could have known with cven a mement’s reflection, SIB's
investments roturns (based, according to the Bank, on e “prudent” investment philosaphy) had to
be sufficiently high o cover not only interest obligations that far exceeded domestie certificates
of deposits and not only the annual 3% trailing [ee paid to SGC, but also extra compensation Lo
SGC s financial advisers such as quarterly and “mega’™ bonuses, Top Producers Club trips to
high-cend destinations, and operating expenses. Yot there is not a shred of evidence that any of
the Respondents ever atfempted o try to reconcite this.

I the Matter of Booar, Youny and Crreen 3
Division of Tnforcement™s Postearing Response Brief
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hecause the global network of money managers pooled their funds into a single
portiolio (the “CD portolio™) that was invested in a “well-diversified portfolio of
[tighly markelable sceurities issued by stable governments, strong multinational
companies and major intermational banks.” [Division’s Br, at &), As the Training
and Marketing Manpal SGCs financtal advisers relied on put it Stanford
International Bank’s Hquidity cquals scecurily, since it assures that the Bank has the
resources to honor withdrawal requests as they appear.”™ | Divigion™s Br. at 34-37],

s SGC and the Respondents further minimized the risk to investors by promising
them and training SGCTs Gnancial advisers to tell them that “depositor seeurity”
was provided by a “comprehensive insurance program™ that made FDIC deposit
msuranee “relatively wensk™ in comparison. This representation was reinforeed in
the written documients given Lo investors, particutarly the brochure,  [Division's
Brout 34-37),

o But SGC and the Respondents itentionally tatled to tell these investors that neither
SGC nor the Respondents had any independent basis on which to vouch for how
SH3 invested the CD portfolio or whether thelr investments were safe at all,
Contrary to their speeitic and bold promises about how SIB invested its assets, the
LIS, broker-dealer was not allowed by S 1o obtain such verification, {Division's
Broat 48-52, 53 and 14-191.

» Fach Respondent knew that, contrary to the alleged “comprehensive insurance
prograom,” mvestments incthe SIB CD had no insurance protection at all. | Division™s
BBr, nt 9,

o Inaddition, Respendents failed to properly disclose the extent to which SGC was
linanciatly dependent and otherwise cormected to SIB. [ Division™s Broat 41-43 ]

*  Bogar approved SGC™s offer and sade of the SIB CDs, approved and was aware ol
SGCTs use of the marketing documents containing the misrepresentations and
ormssions noted above, and approved and was aware (or was extremely reckless in
not being aware) the information fud 10 SGCs financial advisers i the SIB CD
training sessions and in the Training and Marketing Manvat, {Division’s Br, at 10,
31, 36 und 48; see also Tr. 2793:13.2704:10).

»  Young authorized SGC and its Anancial advisers to use the written materials
contiiing the misrepresentations and omissions, conducted training sessions in
which SGCs fmancial advisers were armed with thie misrepresentations regarding
the satety of the SIB CD, approved SGCs financial advisers™ use of the Training
and Marketing Manual, and took othar actions that rexulted in investors” being,
misled. These turther actions inelude revising and approving misteading “talking
points™ and going on the “road show,™ | See, e.g. Div. Broat 11, 48],

e

3 . g ) . . . S
fudeed, ws thut testimony demonstrates. Bogar admits he was respongible for the fraining

and wus aware of it, even arrending at least portions ofit.
I the Matter of Bogar, Yenorgs eoned Cireen d
Diviston of Liforcement’s Pest-fHearing Response Briel
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e Creen provided the misteading written mutterials to investors, was awire that SGC
financial advisers he led also provided them, orally misled his osvn investors, led the
training sessions along with Young, and otherwise acted o cncourage and
incentivize SGCTs financial advisers o sell the SIB CH (by, for example. leading,
and directing, the sales contests and by revising, and distributing the “talking points”™
and the SIB 2008 Monthly Report). [See, eg. Division™s Br. at 120 21-22: 31-37;
39-40: 56-57],

3. The attempt by Respondents, particularly Green, to avoid lability by citing to
cases arising out of the Madoff Ponzi scheme is a red-herring that should be
rejected.

Gitven the discussion above, Green’s heavy eeliunce on SEC v Colynad Sees. Corp, and

other Mudett-refated cases 1o argue that the law does not support & fraud case agamst him ix

wrong. [See, e.g.. Green Br, at 64-65 relying on Cofimad, 2010 W 3638440 No, 00-CIV-3680-

stuterments or omissions by defendants that are fraudulent absent awareness or notice thut
Madoft's investment advisory business was a sham.™ [Id. at * 1 (emphasis added): see also the
Commission’s original Colimad Complaint, availabte at

hitps//www scee sovAitigation/complaonts/2010/comp21 718 pdf]  Rather, the Commission
charged the Colunad defendants with having been participants in Madotfs Ponzi scheme. Sec
Codynad original Complaimt at $1 ("This case charges the Defendants with knowingly or

recklessly participating in Bernurd L. Madofls Ponzi scheme™). In this case, there is no

allegation that the respondents participated in Aten Stanford’™s Pong scheme,

A

As discussed helow, the Commission filed an Amended Complaint after this order was
tssued, resulting in agreed-to fraud judgments, but Green cites only to the decision addressing the
original Compliamt.

In the Marrer of Bogar, Veung and Grevn N
Drvision of Enfreement’s Post-Ieariog Responye Bricl
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§

The various red flags that Respondents encountered ave certainly refevant o assessing
their scienrer.” But, each Respondent™s culpable state of mind is more than demonstrated by
simply tocusing on the undisputed evidence of what they knew (but that wus {requently not told
to mvestors). [See, e Sechon A(T) abovel.

For example, as discussed at {ength in the Division™s initial bricll the evidence confirms
that:

e Euch Respondent knew of SGC™s financial dependence on revenues dertved from
S1B, including most prominently fees from sades of SIB CDs [See g Tr 3345008 -
3340:18,.3557:4-8];

»  ach Respondent was aware ol common ownership of SIB, SGC, and all other
Stanford-refated entities by Allen Stanford [T 3342:20  3343:1

» uch Respondent knew that SIB offered and sold, through only SGC. only one
product in the U.S. - o proprictary product issued by an afhiliated offshore hank in
Antigua [Tr. 3343:2-9];

o Young's own arguments aptly dlusteate this point, Young refics on guidance from the
Commission’s website related to common wamning signs of Ponzi schemes, presumably to
sngpest e had no reason o suspect & Ponzi scheme. Contrary to Young's simplification, the
well-known indicia of fraud schemes noted on the Commission’s website and potnted out by
Young in lis brief only highlight Youag s failure to engage in even the most basic inquiry m this
case and confirms the ceregiousness of his misconduct, For cxample, it is well-known (as noted
on the Commission’s website) that claimed high and overly consistent investment returns
without any sigaificant risk, achiceved by secretive and allegedly sophisticated trading strategies,
are frequenty signs of fraud. Yet, that’s exactly the situation Young and the other Respondents
faced, [Dive BEx, 104, P, 20 of 389 ("STB has successtully managed risks to the benefit of its
depositors and itsclf for over twenty vears” ) Green Fx. 2360, Pesc I8 and 22 of 48 (classtfyiag,
SIB CB as having low-to-moderate credit risk, Tow liquidity risk, no volutility, and high income):
Tro 367:4-9; 3289:3-8 (Youae admits that SIB™s portfolio rerurns were much more consistent
that feading stock indices: from 1998-2007, SRS returns ranged from 11.72% 1o 14.78%, whilc
Dow Jones was extremcly volatle (-10.76% to 25.22%)) Tr, 3214:7-20, 3121:1-4 (Young
festilied that Antiguan scerecy laws were given as reason why nobody af SGC eould aecess
SH3™s porttolio)].  Nevertheless, Young, Bogar und Green. knowing these very facts, blindly
aceepted S and Allen Stunford™s assurances and representations for years, even afler [earning
spectfic alarming tacts, Other factors common {n {raud schemes - hke above-market financial
icentives provided 1o eocourage Hnanciul advisers to recommend that clients roli-over thewr €1
nvestirents - were also present.

b the Matter of Bogar, Youns and Green I
Division of Eaforcement™s Post-Hearing, Response Brigl
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o Fach Respondent understood SIB was usdike u traditional copumercial ULS. bank [Ty
I343:10 - 3344:3]

e Euch Respondent Lmdmsinud the SR CD portfolio exhibited characteristios ot a
hedge fund [T 334407 33459

e Lach Respondent understood (or could have casily tearned) there were widespread
allegations ot (1) corruption in Antigua and in the Antigtan government, (ii) Allen
Stanford exerted unduc wlluence in Antigua, and (1i) Allen %‘mm"nrd made

significant loans (o the Antignan government. {See, ¢ Tr 333522 . 33375,
3337:20 - ?’%'30'"’5, 340D 33410, 33S2H0-17, 360913 — 3M(_):1, 3659118
JOOE3, 366124 - 3002:7; Div. Exs. 696, 698, 700, 705]:

o Hach Respondent knew that peither he nor SGC had aceess to SIS investment
portfolio to verily:
o SizcZagsets [Tr. 3332:15-190%
o Historcal ;)crim-m:zzmc returns [Fr, 3330023 333715 and
o Hoeldings, composttion, aflecations, diversification and, therefore, liquidity
Prrc 333 1:16-19; 3332:20-25),

o Fach Respondent knew cliems and financial advisers asked to review SIB's
investment portfolio [Tr. 3334:8-197;

e Euch Respondent knew he could not verify all of the outside money managers
investing SIB™S portfolio {Tr, 3333 13-1K, 3334:5-7, 3400:6-21 ]

»  FEach Respondent was aware of concerns among SGC financial advisers and
managing dircetors ahoul SIB s smuall, unknown auditor, CLALS, Fewlaett ['Tr. 3382:14
- 33853120

e Hach Respondent knew or was reckless in not realizing that SH3 s Board ol Directors,
wlieh included Allen Stunlord, his father, his college roommate (Jim Davis), and one
of hig father’s friends (OLY. Goswick) - was not an independent board of directiors
{Tr, 3309:20-23, 35840123, 3399:23 — 3403:8: Div, Ex. 510}

» [ach Respondent knew (hat Pershing, SGCs clearing broker, beamme uncomiortable
with SH3, unsuccessfully attempted to confirm the existence of SH3 s assets for more
than 1S months, and ultimately ccased processing wire transfors from Pershing
accounts (o SIB {Tr. 919:23 0 Q23:17,025:2) - 926:13, 0411 - 942:06, 957:9

I the AMatrer of Bogar, Youns and Green
Division of Hnforeement s Post-Hearing Response Briefl
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96014, TOOS:7 100G, 1O0T:1-11, 10081522, 101624 — 1017:5: Div. Exs. 284,
376, 377, 463, 483

*  Young knew that Snyder Kearney, ELP.a law finm engaged by SGC to conduct third-
party duc diligenee of two proprictary private fund otfferings being managed by
affiliate Stanford Capital Management ("SCM™), raised significant questions about
SIB und ST s investment portfolio and vltimately terminated its engagement with
SGC e 3569:10 - 357320 1248 1202, 1268 — 1271, 1283:0-19, 1298:14-21: Div.
Ex, 500}

o Each Respondent knew that CPAs, unaflilisted with Stanford, for at feast two elients
raiged serious coneerns, including the risk ol'a Ponzi scheme, about the legitimacy of
SIB and Hs undertying investent portfolio | Div, Exs. 71, 653, and 667; Tr. 3449:10
S O3S0 3452:2-100 3458:21 - 34060: 240 340 1:5-24 . 3404:15 - 3404147,

o Bogar and Young koew that SGC's Merchant Banking group managed hundreds of
milhons of dotlars of private cquity investments for SIB a faet in dircet contlict to
the representation in the Brochure that *[the Buank's assets are invested ma well-
diversificd portfolio of highty marketable scenritics issucd by stable governments,
strong, multinational companies and major infernationat banks.™ {Div, Ex. 607, Py, 3
ol 17}

e Euach Respondent Knew or could have easity realized that, i spite of purportedly strict
Antiguan sceereey taws that prevented anvone other than SH3 from verifying SIB's
investment portfolio, a group 0 Memphis, Tennessee led by Laury Pendergest-Tlolt
(un cnployee of Stantord Financial Group Couy and including several SGC-regstered
analysts were held out as managing, the outside moncy managers with access to the
entive portfolio. {1, 3491013 - 3492:1, 3404014 - 349K8:25 3500:3- 13, 3503:19-23;
Div.o Hxs 720 and 726].

o Pach Respondent knew, or at Teast was reckless in not knowing, that SGC FAs
received outsived compensation for sellimg SH3 CDs. [T, 3549:10-18, 3551:7-15;
Div. BEx.a32, Pe, 7ol 47].

o Fach Respondent know SH3™s investrment portlolio posted overly consistent returns,
despite varying market conditions and wildly volatile performance by leading stock
indices, [Young Exs, 40 and 415 T, 3289:3-8]. From [998 to 2007, SHY's portfolio
returns ranged from 1.72% 1o 14.78%: conversely., the Dow Jones ranged trom
negative [6.76% to TA78%,, [l ]

I the Mateer of Bopar, Young and Chreen &
Division of Enforcement’s Post Hearing Response Brief



04/18/2013 1B:47 FAX 8179784927 4018/053

o Atleast lour regulators {(the SEC FINRAL State of Plorida OFR, and State of
Louistana ORI emerged, ol asking the same question: what™s in the portfolio? 1T,
3504:2 3505011, 3508:8-121.

Indeed, as discussed in the Diviston’s inttial boiell the Respondents olften took direat
action 1o muke sure sueh thets were not disclosed to other SGC employees or investors, | See,
e.g., Division 3r, af 60, discussing the Respondents™ inaccurale cover story Lo explain Pershing’s
decision (o cease wirtng any funds related to the STB €D

Inshort, the atfegations (o this case are nothing like the original allegations in the Cofunad
case and any cffort to rely on that Couwrts analvsis in that case have no place here. In fuct, Green
while focusing o the court’s disposition of the original Colimad Complaint faly to mention that the
Commssion subsequently filed an Amended Complaint in that case. The Amended Complaint
alfeged the “the defendants made materinl representations and omissions,” Noo 09-C'1V-3680-1.1.5,
DRG A3 at $lsee also the Commission™s Amended Complaint, avatlable at
ot the Defendints comented to TG andfor 17(a) fraud judgnments, [See Case No, 09-CIV-5680-1,1.5,
Dkt As 36-39.] This mercly confirms Green's argument should be rejected.

B. The Respondents’ reliance on the “Disclosure Statement,” which iteelf was misleading,
fails.

Respondents Green and Young claim they cannot be held Hable because the “Disclosure
Statement™ provided fo investors adequalely informed imvestors of all material tacts,” This
argument fails for several independent reasons, o tact, as discussed below, the “disclosures™

which Respondents cling are themsclves actionable,

Justifving any representations (or omissions) made to investors, docs not make this argament,
But of course, i he did, it would fail for the same reasons.,

In the Matter of Rogar, Yenmg and Cireen 9
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For example, Green notes that the Disclosure Statement states that parmicipating in the SIB
CD program involves “substantial risks™ and that there could “be no assurance lha‘t [the portiolio
managers] will continue to yield profitable results” [See, e.g Greeo Initial Briefar 237, But this is
exactly the type of gencrice risk disclosures that courts routinely reject when defendants try o hide
hehind them. For example, in Lverest Secuwrities, Ine, v, SEC. 116 F.3d 1235, 1237 (8% Cir. 1997),
an offering, memorandum cautioned that the shares offered were “highly speculative, involve a high
degree of risk amd may not be appropriate for investors who canaot atlord to Jose their entire
mvestnents™ and that prospective investors should carefully consider a nurpber of ik factors,
among which was the warning that “jtJhere can be no assurance that [the operatorst will be able to

p

operste profitably in the future”” Despile such disclosures ~ the very type of genceric stitements
present here -~ the Bighth Clreuit upheld the Commission®s affirmance olan NASD deasion
concluding that the defendants had disteibuted offering materials that, among other things.,
misrepresented the financiad condition of the investment, 7, at 1239-40.

The result in Fverest Secrritios reflects the wellesettbed rule that scearitics professionals
have a duty 1o state risk accurately and completely, Dodona [1.0.C v, Goldman. Sachs & Co., 847
. Supp. 2d. 624, No. 10 Chv, 7497, 2012 WL 93S8E5, at #16-7 ¢S DUNLYL Mar, 21, 2012) (citing
Ponther Paviners, Ine. v, Thanos Conne ns, Ine., 538 F.Supp, 2d 662, 669 (SIDNCY. 200K)
(IRJisk disclosures must accurately characterize the seope sud specificity of the risk., as
understood at the time the statements are made™)). Consequently, geocerice risk disclosures are
inadequute to shield defendants from Lability for failing to disclose known specilic risks. /i re
Am. dnt'! Grep., Ine., 2008 See, Litie., 741 FoSupp, 24 SELS3T(S.DUNVYL 2000). Inre Regeneron

Pherm.. Ine. See. Litig,, Noc O3 v, 3P 2008 WL 223288, at * I8 (SCDUNLY . Feb, 1, 2005).

In the Maner of Bogar, Young and Green 10
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Applying these guidelines, the generie risk-related statements included in the Disclosure
Statement cannot “cure” the explicit promises of salety and Hquidity set out tn the marketing
brochure that SCGC and the Respondents provided to investors, This is especially true beeause
the Disclosure Statement fails to disclose the most salient risk o all: the fact that SGC (the
exclusive LLS, broker-dealer for the SIB CD) had no transparcncy into the S13 CD portfolio or
S s tovestment activities, The additional risks, detailed 1o the Divicion®s initial briet and
outlined above, that Respondents knew but hid from investors, only exacerbates this problem,

For example, in Credit Suisse Pivst Boston Corp. v. ARM Financial Group, Tne., the
planti{t investors alleged that the defendant issuer fuiled o disclose that the short-term funding
confracts upon which it relied could be redeemed on as litde as seven-days™ notice, creating a
tremendous ticuidity risk that ultimately materialized, leading the issuer to suffer large fosses and
a corresponding collapse of its stock price. See Case No, 99 Ciy, 12046, 20010 WL 300733, at
#1-2 (S.DNY. Mar. 28, 2001). Vhe defendant sought shelter in the disclosure in its Form 10-K
that the funding contracts “are destgned and have historiently been held by customers as long,
ferm cash investments. even though under most contracts customers have the option to lquidate
their holdings with written notice ol thirty duys or less.™ Jd. at #9. The Court rightly held that
this disclosure was madequate:

[Wilarnings of specific risks Hike those in f.i:ut ARM Progpectus do not shelter

delendants from Hability if they fail to disclose hard facts critical to appreciating,

the magnitude ol the risks deseribed... As aptly put by Judge Pollack in the

context of the bespeaks caution doctrine, disclosures of risk provide “no

protection to someone who warns s hiking companion o walk stowly because

there might be o ditely ahead when he knows with near certainty that the Grand

Canyon hes one oot away.”

I at =8, That reasoning applics with cqual foree here. The generic “disclosures™ of risk
provided to SGCs elionts Gl fur short of adequately disclosing the specific risks 1o investors,

M the Marter of Bogar, Youns and Crecn 1
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Such speaiiie risks included the focts that SGC was snable 1o obiain - even in the face ot
insistent pressurce from its clearing broker - independent verification of the SHI CD porttolio:
increasing pressure from multiple LS, regulators related to the SIB €D the scope of SGCTs
financial dependence on SH3: and increasing concerus from both ity own financial advisers and
outside parties about the viability and veracity of the SIRB CD model. These tactors certainly
dernonstrate that the generic stataments in the Disclosure Statement cannot cure the specific
assurances of safety and lquidity contained in the marketing brochure and, indeed, the
Disclosure Document itsel 2 which touted that SEB s investment methodology “1s to mininuze
risk and achieve iquidity.” {See. eop Young Exdubit 78 at BEY 7321

Sinlarty, the arguments Younyg and CGreen make retated to the so-called “disclosures”™
related to SIR'S insurance should be rejected. Bach claims that the disclosure statement makes it
clear that there was no deposit insurance. [Sce Young Broat 7-8 and Green Br. at 25-24]. This
argument 18 wrong on both the facts aond the Jaw.

Factually. the Disclosure Stutement suggested only that the STB CD did not possess
governmenl-sponsared msuraneg, as opposed to properly disclosing there was no insurance af ol
to cover deposits, Compounding the problem, the Disclosure Statement actually suggested the
deposits were covered or protected by some type of private insurance coverage by listing a litany
of policies SIB alepedly maintained (none of which, as Respondents admit they knew, covered
deposits). This insurance was referred to i the S8 brochure and in the training materials as a
“comprehensive insurance progrim.”

The Disclosure Statement provided that:

SIBL s products are not subject fo the reporting requirenients of
any jurisdiction, nor are they covered by the investor protection or
seearitics insuranee Jaws of any junisdiction soch as [SHC] or the
bonding requirenents thereunder. 'The CID deposits and the €D

D rhe Meatter af Bogar, Youny aid Greon 12
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certifieates are not insured by the {FDICT or uny other agency of
the United States government or any state jurisdiction, or by any
insurance program of the government of Antigua and Barbuda.

[Yourg Fix. 78 ar BEY 718: Young Lix. 79 af the 2™ page].
in another seotion, hawever, it re-assured tnvestors that:

The msurance coverage held by SIBL includes Property und
Casually, Exporter’s Package, Vehicle, Worker's Compensuation
and Travel. Fidelity coverages include Bankers™ Blanket Bond,
Pirectors” and Officers™ iab I iy, and FErrors and Omissions
Liability coverages. We also muatntain Depository lnsotvency
insurance. We malntain exeess FDIC and Depository solvenoey
insurance, currently in the amount of USS20 milbon, for cach of
our major LS, and foreign correspondent banks. The tatter
insurance protects us against the possible insolvencey of specificd
fimancial institutions where we may place vur own funds, This
insurance does not jasure customer deposits and is not the
cquivalent of the FDIC insurance offered on deposits at many
mstitutions in the Uintted States.

[Young Fx. 78 ot BEY 728; Young Ex. 79 ul Pg. 120 (emphasis added). |

These stutements, of course. must be read in conjunction with the explicit assurance
contained i the brochure, which all of the Respondents admit was provided I(‘)‘in\-’L’tSim‘S, that
“depositor security™ was provided by the bank’s “comprehensive insurance programy’™ and with

h

the information provided to SGE financial advisers during their training,” As Green knew, he

instructed SGCs financial advisers that there was a “bhankers” blanket bond™ policy that
reovered fraud.” [See, e.gl Division Exhibit 05 at p, 27{,. This reference to o “bankers blanket
bond™ policy is repeated in the Disclosure Statement. But powhere is it made clear that this

policy provided no depositor sceurity at all. Instead, the disclosure statement is carcef{ul to fimit

5 Green argues that statements in written documents averride oral nmisstatenents to
investors. [Green Br. ot 34-56, 5K, He conveniently ignores, however, that the writlen materials
themselves, inchudimg botls the brochure and even the Risclosure Statement. contain false or
misleading statements that undercut this attempt to evade his oral misrepresentations,

Ju the Metter af Boger, Young and Grecn 13
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s qualifying language to the "exeess FRIC and Depository insobveney insurance.” [ See atso, T
at 297:3-298.7, discussing the plain reading of these provisions).

In short, while arguably cautioning that excess FDIC and depository insolvency insurance
didd not protect deposits, the disclosure says nothing to clarify that contrary to the assurances
conveyed by the marketing brochure™s “comprehensive insurance program™ language - the
renxaning policies provided no depositor security. Although Respondents continue (o try to re-
write the Division™s ullegations, this case is not about whether the Respondents misrepresented
that deposits were covered by IRIC insurance.”

Indeed. as 1s made clear by the guidance provided by the Traiming and Marketing
Munual, Juxtaposing the absence of government-sponsorad insurance while touting the
“eomprehensive insurance program” maintained by the Bank merely made it certain that at feast
some investors would be Teft with the clear (but unfortunately and admittedly false) impression

that the bank’s private insurance polictes provided sufficient “depositor sceunity™ that 1s even

stronger than government-sponsored insurance,

v While not dircelly at issuc in this particular case, given the intentionally confusing
manaer thal SIBs insurance coverage was discussed by SGC personnel, including the
Respondents, and given the cimphasis and incentives extended o FAs to sell the CDuat s hardly
sueprising that individual FAs would go even further and orally assure clients that government-
sponsored insurance programs like SIPC and FDIC covered the clients” investments in the S13
C'D, "This risk was only exacerbated by the repeated and prominent references to SIB and SGC
heing part of the Stanford Financial Group, “an international network of alfilisted compunics
employing more than 3,000 professionals in 12 countries.” [Div. Ex. 742, Pg. S of 21], The
recurting connection between SIH3 and SGC, including placing theie names on top of each other
on the back puge of the Brochure ("Stinlord International Bank Lid,. A moember ol the Stanford
Financial Group, Stantord Group Company Momber FINRA und a member of the Stanford
Financial Group.™. only increased the risk of UL investors believing that the STR CD was
covered by SIPC or the FIXC, [Div. Ex. 607, at Peo 15 and 17 of 17], In fact, James Fontenot
admits that he discussed with Cindy Dore the possibility that SIPC might ofter some protection,
[Tr.at 2750:11-2751:1] "Fhis risk only makex the misleading assurances at issue in this case
more egregious,

In the Marter of Bagar, Young and Cireen 14
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As became clesr during the testimony of both Young aad Green, it is bevond dispute that
SGC financial advisers and investors were confused about whether ST possessed insurance
protecting CH depositors, For example, Youny admitted that financial advisers he frained
emailed him questons related to tnsurance, [Tr. 3437:25 - 3438:31. This is further confirmed
by documentary evidence. [Piv, Fxs 368448, 551, 352,661 438 see goneralle Tr. 34306
34441 Finally, as Green admitted, Michael Koch, Young’s band-picked, right-hand man in
SGCs compliance depurtment, advised Creen that financial advisers were confused about the
insurance o much so that some were talking about “the CD being insured.” " [T 3797:10-19).
Defying this warning, Cireen dismissed 1t out of hand and refused to stop using the misleading
slide, [I4]. And Young did nothing to covreet hin.'!

The botton Tine is that, i the Respondents had wanted to muake sure investors were not
confused by references to tsurance poligies, they could have simply omitted such references,
The only reasonable inferenae to draw from the evidenee ix that the Respondents knew msurance

was an issue for any product lubeled with the iconic term “eertificate ol deposil™ and they needed

somie type of statement retated to ingurance to comtort investors who riised the issue.

0 ft delies belict that Yeung did not know about this concer: i he didn 't he was certainly

severely reckless given the warnings provided by his own compliance departinent.
H Neither Young nor Green can minimize this egregious conduct by noting that Young's
training presentation containad a lone butlet-point on a single slide at the back end of a lengthy
PowerPoind presentation (Div. Ex. 104, Pe. 63 of 243) that states “Not Insured,” This isotated
phrasc 15 wholly msufficiens, as a matter ol law. to avercome the misleading statemuents
containged in the Brochure, the remaining training materials, and cven in the so-called Disclosure
Staterent itseltl See b re Regeneron Pharm., Ine. Sece. Litig., No 03 Civeo 3EHE 2005 WL
225288, at *I8 (SUDNLY. Feh 1, 2005) (stating that generic risk disclosures are inadequate to
shiekd defendants [rom Hability for fatling ro disclose known speeific visksh In ve Regeneron
Pharm. See. Litig. 1995 WL 228336, #4 (S.DNY, March 100 1998 (articulating that alleged
disclosures madde internally, not available te investors, are insufficient).

*
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C. Respondents cannot escape Hability because, as they allege, they “reasonably relied”
on others,

Al three Respondents elaim that they cannot be held accountable for their fraudulent
conduct because they “reasonably relied™ on others and. thus, they argue, Tacked seienrer. This
argument takes severad tormis: (1) each Respondent argues, or at least appears to suggest, that he
rensonably refied on the actions of inside and/or outside counsel: (2) Green. and perhaps Bogar and
Young, relies heavily on the faet that Stanford surrounded himsel ! with “impressive™ individuals
and certain “reputable™ firms: and (3) Bogar in particular (but also to some extent Green) relies
heavily on the activitics of SGC's clearing broker, Pershing. -

A, however formulated, this attempt 1o rely on the ¢ftorts of others is {atally Hawed,

both as a factoal matter snd  even if Respondents” views of the facts are eredited, which they

2
I Young also sugzests he relied on actions of Antigua’s regulatory authority, the FSRC,

Pirst, it is well established that o sceuritios professional cannot shift his obligations to regulators.
See el GO Ko Seotr & Coo 51 SEC 961,966 0,20 (1994), off"d, 36 F 3 1S31(D.CCir, 7995,
aceord, oo, Willicon N Cantrel, 328 E 13221326 0,44 (3997, Prank 1. Palumbo, 528 E.C.
67,478 160 (193 Furiable ./mc Neoicenr Corp,, 40 S HCTIS20 7354 0.6 (1978, Bull inany
event, Young's argument hmnm o Decermber 2008 meeting with Leroy King at SRS otfice in
Antigua [Young Br. at 6], Based on the well-known, fongstanding corruption allegations about
the Antiguan government and the widespread allegations that Stanford had loancd significunt
sums of money to the Antiguan government, Y oung admitted that 10 was necessary 1o approach
his deatings with the FSRO with a certam amount of skepticism. [T, 339424 3395:K8]. Y,
the record is devoud of evidence that Young exercised any skepticism in his dealings with King
orthe FSRC, In fact just the opposite. Afler meeting with King in December 2008, Young
joined with (nwn and Jopathun Batarseh in Tanuary 2000 to visit 10-12 SGC branch olfices (the

“road show™) (o “reemphasize or rediseuss with the fnancial advisers what | Young's] duc
diligence process was regarding the bank product.”™ {Te 331819 - 3320025} Confusingly.
Young clotmaed that the purposc ol the road show was not 1o let everyone know that STB was
sate, sound, and on good footing, though presumably that’s the conclusion he reached as a result
of his due difigence on SIR und the SIB CD. Also, the audio and transeript from the Roadshow
visit {o the Dullus otfice searm o undermine Young's scl=serving statement, [Div, 1ix. 745].
Also of note, Young did not present any of' the complianee disclosures during e road show.
[Tr. 2360:7-10]

In e Master of Boger, Young and (reen e
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should not be - under the law, T tact, the relevant evidence on these issues only more tirmly
estublishes cach Respondent’s scicnrer and fiability.

1. None of the Respondents conld have “reasomably relicd™ on the activities, if
any, ol any msider or outside counsel in connection with the conduct at issuc.

Each Respondent argues he lacked scicnier because he reasonably relicd on the activities of

cerfain “respected” owtside and inside counsel, {Sce, ¢, Green's Br. at 18-200 Youny™s Be. at 4. 9,
and 12 Bogar™s Fr. at 10-17].

. An examination of the record, rather than Respondents” bare
assertions, reveals that Respondents” “reasonable relinnee” arguments
arc founded on after-the-fact self-serving statements, not credible
evidence.

.

i Bovar

Though Bogar assures the Court that “precminent outside counsel™ and “well-qualified
and expericneed in-house legal and compliance personncl™ reviewed all the S8 CD diselosure
documents and blessed them, there is no competent evidence i the record of a three-week trial

to support (much fess prove) that assertton. And even if there were such evidence, there 1s 10

evidence Bogar himself knew or wag even told of such fegal advice

For example, when asked his “understanding ot the provenancee™ of the disclosure
documents, Bogar responded:

Wl [ mcan. tike 1 say, Carlos Loumtet and Greenberg and
eventuatly Hunton & Williams was the attorney. He set up the
structure, he set up the documents as far as [ knew. And Tknow

H Bogur also suggests he cannot be held liable because the CD program had been in place
for yeurs belore he became President. He essentially argues that —despite his admission that he
had suthortty over SGCs sale of the SIB CDs- he was powerless to change it {or apparently
review 1), This argument inuceurately presupposes that Bogar had no responsibilitics related o
SGCs marketing of the STB CD and took ne active steps to aid in that effort, For Bogar to
sugpest that he could serve as the Prestdent of SGC without ensuring that the firm’s “premijer
product”™ was heing rruthfully marketed conlirms his recklessness.

I the Matrer of Bogar, Young andd Creen 17
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Yolundia had a lot to do with it [ would imagine onee 1t became

you know, once the brokers started selling the product, 7w sire

Lo had g lot to do with it as well™
{Fr. 2007 14-23 (emphasis added)]. This is pure speculation. not evidence. Rather than being
told, much less confirming, that altorneys such as Loumiet and Yolanda Suarer or compliance-
related persons such as Lena Stinson. ereated or approved the documents, Bogar simply assumed
it Histestimony related to Mauricio Alvarado 1y equally vague and speculative, ['Tr. 260901 -
71, Indeed, Bogar admits that he Knew only that people such as Suarer “were aware” of the
offering documents, not that she had written or approved them, And he cortainly offers no
evidence about what information any attorney was provided, even i1t is assumed (in the absence
ol any supporting evidence in the record) that such an attorney actually deafied or approved the
offering documents. In fact, though Bogur's brief asserts that Ms. Suarer had been o sceuritics
lawyer at Cireenberg, Traurte, Bogar himscll simply assumed her seeurities training. He had no
knowledge about it

Bogar™s attempt to rely on another attorney, Rebecen Hamrie, is particulady telling, [Sce

Troat GIS2618] o response to seeing her name in a document which discussed the disclosure

o

documents, Bogar reeadied that Hamrie “was a person in fegal who handled repulatory matters
and. you know, really, all the disclosure documents, bank disclosure stutt] and so forth.™ {7
20160 F3-181 Bogar's reliance on Hamric is ironic, since Bogar ahmitted that he was not even
sure 1 she was an attorney. {Tr, 2852:2-5].

Fven given excessively leading questions about such u document [Bogar Exhibit 3454,
Bogar can only speaudate: it ooks fike Rebeeen is wmiking on some docunment, disclosure

statement.” {11 26161 19-23 (emphasis added)]. The best “evidenee™ Bogur can muster is his

unsubstantiated assertion in response to a leading question. Simhurly, when asked whether it

D the Matrer of Bogar, Yonng and Green IR
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was his puderstanding that Rebeeea Hamrie, Leng Stinson, Rep Poppelt and Jane Bates all
worked on the disclosure documents, hie answered simply: “Yes, Tknow they did.”™ [Tr, 26106:24
- 2617:2} He offered no documents or tlurd-party testimony in support,

He also offered no details ag to what tvpe of review Hurmrie (or unyone else, for that
matter) atlegecly conducted of the disclosure documents. I addition, he failed to wdentily
exactly which decuments he was referring to when he said that the four people he identified had
approved “the disclosure documents™,

Also, to give serious consideration as o whoether Bogar did indeed rely on the advice of

an attorney (o connection with helieving that the “disclosure documents™ were approved by Tegal
personnel, 1L would be important to know what fhcts were known to those attorneys and what
cxactly they were asked to opine on or accomphish. For example, were they asked to consider
SGC s responsibility in connection with marketing o proprictary product?  The Respondents
have pointed to no evidencee of such o review or any evidentiary-based reason they would have
assumed such a review.

For example, there is not even selteserving testimony claiming that any attorney had
reviewed the Form ADV, one copy of which is contained in Division Exhibit 486, In fact. Bogar
initially could not even recall the requirement that g registered investment adviser is required to
disclose affilinted transactions. [, 28050 21 - 28901 1],

Epttomizing Bogar s restimony was his response answer to a question ahout the

Form ADV:
Q Are you familiar with something called the Form ADV?Y
A Pve heard of the Foroe ADY,
In the Marler of Boger, Yeonmg anved Green 79
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0¥ Are you fanuhiar with a seetion ol that foroy = I ake it by your answers
that vou're not familiar with the fact that the Form ADV requures
disclosure of affihated transactions?

Al Look, we had a great accounting statth and 'm sure they did that, i we
had fo do that

Q) But vou're the head ol the business. 1 mean, vou're not fmuihiar with that.
I« that what vou're saying!
Al Fdon't reeall, no,

1. 2890:2-14].

Bogar was obviously not familiar with the form, or the requirement, and he
seemed to think it was the accounting stuff that Hilled out the form. Then he admitied he
didh not recat] the form. even though hoe was the head of the SGC as a registered
mvestment adviser firm, {Tr 2896; 11-14]. Once he was shown the form, he then said 1
sownded familiae, [Tr, 2896: 15740 After admitting that the form faited to disclose the
mithions of dotlars in fees for managing SH3™s private cquily investments, Bogar tned to
say that the form was Standord Capital Management’s form, [Tr, 2897:13 - 2808: [ 5],
When it was pointed out to him that this was SGCPs form. then Bogar guessed that it was
Young or someone in his department who filed out the form. [Tr. 2897:12-19]. A Tew
pages later, Bogar admits the Form ADV alse fails to disclose the warrants that he and
others got in the managed private equity companics, While Bogar said that he {eft “all
that stuff™ to the complivoce department; he admitted that he did not read the Form ADV
“that close™. {1, 2006:13-19]. Thus, Bogar cannet hide behind his advice of counsed

defense on the material omissions from the Farm ARV, The et that he wis not even
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familiar with the form v evidence of his extreme recklessness with regard to the
disclosures that SGC was making to the public and its investors, ™

In sum, all the Court is left with s Bogar™s selleserving, adter the fact
“assumptions” that some aftorney or some lawyer, somewhere, approved the oftering
documents. Courts mightly recognize that such unsubstantiared selfegerving testmony is
ot dubtous eredibility and may be safely disregarded. See, ¢.g., 7.5 v Ehbers, 458 F.3d
PHO, 121-22 2™ i, 2006) (in o criminal seeurities fraud case finding self=serving
testimony to be of dubtous credibitity and limited probative value) see alser Le Bin Zh v
Tolder, 622 F.3d 87,92 (1 Cir, 2010) (selfsserving statements of respondent . ahsent
substantiation, were of hmited evidentiary value). In any event, as discussed below, such
conclusory “evidence™ fulls tur short of the type of specific reliance o legal advice noted
in the cases Bogar and 1he other Respondents cite.

Finatly, no amount of “reliance™ on the presence of attorneys erases the fact that Bogar
knew the writlen matertals velated to the STB CD were defective. Bogar knew that without any
transparency o the SIB portfolio, SGC could not aceurately represent one way or the other
how the STR portfolio was mvested. | See Tro 2881 16-21 (Bogar admitted that it s not possible
o understand the ST CTD without getting transparency into the SIB portfolio)]. But SGC and
SH3 nevertheless mude extensive representations, for yeurs, as to precisely how the portfolio was
mvested. SGC did not and could not venty that information, Bogar knew the disclosure

documents did not contain any statement that SGC had no transparency mto the SH3 portfohio.

{3 - . LN . . s . . .
Baopar also refers to sepments of vague testimony to suggest e setually provided i leved

of oversight over attorneys and compliance officials. But his testimony supports no such
inference and caertainly does not suggest he had any mteruction, much less supervision, over any
work any attorney or compliance officer conducted i relation 1o either the SIB CD ofTering
documents or SGCTs nurketing, of the SIB CD. [See T 26015-8, Ex. I3 3477

In the Mutter of Boguar, Young and Creen )
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[See Ty 28859 - 28861 (Bogar incredibly attempted to cliaim that SGO Jid disclose that it had
no transparency into the portiolic, by claiming the opposite, that SGC bad not hied and
represented that it did have transpareney)], Tellingly, when confranted with the Fact of this
omisston from the disclosure documents, Rogar fell back on a dittorent excuse. which was that
they were the “buak’™s documents™, not SGCTs, [ 28860 8-13],

1R Young

Young's references to his supposed “reliance™ on other professionats is equally
unsupported.

For example, in his bricll Young asserts that the Truming and Marketing Manual was
“prepared by SIB Compliance und approved for content by SFG Legal, SEG Risk Muanagement, and
SEG Global Comphance.” [Young Br, ar 9. Notably, Young fiils (o offer cven scetserving
testimony to suppart that assertion, hut apparently asks the Court to simply take his unsworn word
for . The record, however, ofters no evidence that any attorney or compliance official votted the
Training and Marketing Manual, and there is certainly no evidence 1o demonstrate the
cireumstances of such purported vetting,”” The same defeets plague Young's assertions that the
Training and Marketing Manual was revised twice by SI3 complianee and STG legal, [Young Br.

at 9.

K

Indeed, at trial there was testimony that Oreste Tonarelll, @ non-lawver Young admits
was registered with SGC, may have oripinally created the Manual, This. of course, docs not
absolve the Respondents” Hability that arises in connection with the misrepresentations contained
in the Manual, tor the reasons discussed in the Division™s inftial briel. Likewise, Young's
misplaced efforts to clat he used a different (arguably less fraodulent, but stll misleading)
version ol the Manuad fails for the reasons expluined in the Division™s initial briefl

I the Marter of Bogar, Young and Green 22
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Similarly, Young cannot support his asscrtion that he rehied heavily on Lean Stinson,
Rebeeca Flamric, and Jane Butes, who (aecording o Young) all played signilicant roles with the
written documents or in reviewing and responding to regulatory inguirics. te Y oung Br. ar 4],

As athreshold maiter, it speaks volumes that he did not call any of these three individuals
to festify at the hearing. Young listed all three individuals on his witness list, but apparently chose
not to catl them. Ax a result, alt of Youny's stalements about his interactions with, and reliance on
cach are uncorroborated and seli=serving, As noted above, such self-serving, unsubstantiated
testhimony fron a defendant should he rightly devalued and is. ultimately, unpersuasive, That is
espuecially true here, given the abundant problems with Young's testimony, a8 set out in pages 66-
67 (Section HLIAXS3)(e)y ot the Division’s initial brich

i, Green

Gireen relies extensively on his own self=serving statemaents, which - almost without
exception  are unsubstantiated by cither documents or thivd-party witnesses, Perhaps most
notably, Gireen claims that jt wax reasonable tor hum fo rely on Allen Stanford’s tawyers
including Torm Sjoblom - to vet the reprosentations in liis stead, {Sce, ¢.g.. Green Broat 18-20,
fin 83-04]. Again, 1L is notable that Green did not cal] Sjoblom or any other Liwyer as a witness

. . p . b . - T ot
to corroborate his testimony. Nor did he offer any documentary evidenee 1o support i This s

I hix briefl Young alse clisms that Hamrie told him in 20006 that he would never gat
aceess 1o SIB s investinent portfolio becuuse of Antiguan seercey law. [Young Broat 14], There
is no evidence in the record to support this self=serving stutement; in fact, both transeript
references he eites o support this fact only mention Stinson and Bates, [Tr. 3214:7-106, 3221:13-
161, This ts yet another flagrant altempt to toclude another reference in his bricf to someone who
way a lawyer - presumably in un effort to support Young's unsupported argument that he relted
on “lawyers.”

v This is espectally notable in light of the fact that, as the Courtis aware, the Respondents
sought and conld have obtained the relevant legal files - in addition to the Division”s
investigative fife. which also contained many legal fifes and other documents from the lawycers.
Inthe Matier of Bogar, Young amd {reen 23
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aiso the caxe with respect to Green's claim that afl of hus sules and traming preseutations were
reviewed snd approved by legal und compliance. [See, g Green Bro at 35-37, fn, 169185,
Agan, My, Green did not offer a sinule document or any third-party festimony 1o support this
claim.™ As noted above, such selfeserving unsubstantiated statements are of no real value,

h. Even it there were factual support for Respondents” self-serving elaims,
their reasonable reliance defense fails as a matter of haw,

Lven tlthe Conrt accepts the Respondents self-serving statements at face value, this
“evidenee ™ iy insuffioient as a matter of law to climinare the Respondents” scienter. For
example. any reliance on cases such as Howard v SEC, 376 F.3d 36 (1.0, Cir, 2004), 18 based
on o misapplication of the evidence here. Tn fact, attempting to rely on Floward actually turns
the court™s analysis in that cuse upside down, o Howard, the DC Cireutt concluded that the
defendant showld not be hetd accountable for certain violations because it was undisputed that
Howard had communicated dircetly with inside counscl abount the propriety of thwe very conduct
at issue and that the instde counsel told Howard that he {the inside counsel had consulted with
outside counsel and that the outside counsct had approved of the transaction, Sce Howard. 376
FAD LIR30, 1140, 12 and 1147-1149. Likewise, in Howerd, the defendant was specificalty
Kept apprised of efforts by outside counsel to drull the relevant documents, Here, as noted
above, there is no evidence i the record to support any simislar findings about the conduct of
Bogar, Young or Green., The specific rehiance Hovward placed o guidance from counsel (hoth
1

inside and outsidey is a far cry from the Respondents™ "assumptions.”

ES

In tact. to the extent Compliance did review these materials, Green admitled that Michuel
Koch told hiny the insurance information in his presentations was misteading. 1. 3707:10-25.
Yot Green refused to remove it fd

v For many ot the samo reasons. fuoee Urban, 2010 SEC LEXTS 2941 (fnitial Decision
Sept. 8, 2010) does not apply here, That case was based solely on an allegation that Urban failed
to properly supaervise i registered represcntative. Incontrast, in this case the Division’s
alfegations are based on each Respondent’s owsactions, pot his failure to supervise. In other

I the Matrer of Begar, Young aned Green 2d
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This is tHustrated by the Howard court’s observation that "Hlie exercise ol independent,
carciul and inforned fegal judgment on difficult issues s etitical to the Mow of materiad
information m the sceuritics markets.” Movward, 376 F.3d at 1148 0,20 (Gitation omitied). Here,
there is no evidence whatsoever that any attorney exeretsed “independent, careful, and informed™
analysis that was relied on by any of the Respondents, Morcover, the Howard court stressed the
complex nture of the legal requirement at issue. Seo [lovard, 3760 F.3d at HH4A, The contyas
here could hardly be starker, [t is hardly o seeret that broker-deaters and investinent advisers
cannot assure their cients that a product 1y safe beeauase it is based on a liquid portfolio when

: et frates ceryet iy
substantial information calls that product and that stutement into question,

words, Lrban involved a faiture to cateh a rogue satesman. In this case, the Respondents were
the rogue professionals and taaght others to provide misteading information.

Young's reliance on /nove Tuff, 1991 SEC LEXIS 351 (Inittad Decision March 1991) fails
for exactly the samie reasons. (allegations related to Huff™s supervision of a rogue safesman (at
A3) and decision based, in part. o1 lack of any new developments from the thine Hutt was hired
1o raise questions about the rogue salesman (at #12)),

i

Thisis only further contirmed by I ke Charles C Carlson, 1977 STC LEXIS 162
(19771, 40 S.E.CO 1125, 1132233 (1977), anothwer degision that Bogar and Youny cite, There as
the D.C. Crreuit, explained, the Commission held that a broker reusonably relicd ona lawyer's
advice (which turned out to be mistaken) and added that although a securities professionud should
Bave been tamitiar with the "rudiments™ of seeuritios Taws, he should not be expected to “display
finished schotarship in all of the fine points.™ Foweard, 376 F3d 1136 at 1148, Respondenty”
relisnee on Carlson fuils [or several reasons: (1) while Carlson was “merely o safesman.” Bogar,
Gireen. and Young (whao gpent 19 years with the NASE) were senior executives of SGCL (6)
none of the Respondents points to any instances where they asked a lawyer for an opinion about
anything relating to the matters inn this cuse; and (111) the courts discussion ahout Carlson’s
interactions with fawyers ocaurred in evaluaring whether the sanction imposed ugainst him was
appropriate, e, aflter abitity against him had alrcady been established,

Simitarly, Bogar's attempt to avold the Court’s analysis in SEC . Savon, 665 F.2d 1310,
I3ED,C. Chr, [981) is mistaken, [See Bogor Br.oat 41 n.9). While the Howard court noted
that, contrary to a suggestion in dicta contained in Senvo v, relianee on the advice of counsel need
not be g formal defense,”™ the Court o no way suggested that the refovant ingiiry was, as a
substintive matter, different,

In the Maner of Bogar, Yeung and (reen A
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And, regardless of the facts related to advice received frony counscl, the crux of the
Court’s decision i /oward hinged on its finding that, unlike eases such as Wonsover v, SEC
F05 F 3408, 415 (D.CL Cir, 20009, “the SEC is unable to identify any such unusual
circumstances with regard {to the conduct at issue],”™

As set out in fength, during the hearing, in the Division s inifial post-hearing hriell and
above, the record in this case reflects that cach Respondent was well-awiare of “red flaps™ and
supgestions of irregularitics that demanded inquiry os well as adeguate Tollow-up and review,
Howarrd, 376 T34 1136 at 1149,

In other words, this case falls squarcly 1n fine with the well-cstablished law that reliance
on counsel is not reasonable in the face of red tlags. See, e, Wonsover vo SEC, 205 F.3d 408,
415 (D.CL Cir, 2000y (no Justifiable refiance on counsel excusing, lack of inquiry by defendant in
tace of multiple red flags): Soreell v SEC 679 F.2d 13230 1327 (9th Cir. 1982) (when a party
"ignores the obyions need for further inquiry. cven in rehiance on assurances trom other brokers
or attorneys, he vielates the act™) (eitations omitted), A respondent cannot ienore the obvious
neod for further inquiry, even m reliance on assurances (rom other finn personnel or attorneys,
Sorrell 679V 2d at 1327 (citing Feeney v, SEC, 304 F2d 2060, 262 (8th Cir. 1977)). When a
securities professional tgnores an obvious need for further inquiry, even in relianee on assurances
from other brokers or attomeys. he violates the Yaw. See, e.g. Everest Secarities v SEC O
F.Ad 1235, 1239 (8™ Cir. 1997) (rejecting argument that delendants “property rehied on the
information contained in the memorandum because it was provided 1o them by [the issuer and

T e o e . N . s . B!
its] nttorneys” because rehianee on others did not excuse the defenduants™ faek of investigation),

| o , . . ..
As the Division has argued and established elsewhere, Respondents™ arguments also tinl

hecause the attorneys he cites to were not disinterested or independent, SEC L O Meallv, 2010
WL 30T 1444, at =4 (SD.NCY. Sept. 29, 20100: sbrthar Lipper Corp, v SEC, 517 F 20871, 181-82
Iy the Meater of Bovar, Yo and (reen 26
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Likewise, 11 s wel-recognizad that seeurities prolessionals such as Respondents have a
duty to investigate the truth of the representations they ke fo clicnts, because, by virtue of their
title, chients are entitled 1o presume that the representations made were the result of reasonable
ivestigation, [anlv v, SEC 415 F.2d 389, 596 (2d Cir 1969). Thus, when recommending speciiic
seeurities, a broker has o duty to do some independent mvestigation and cannot rety solely on the
materials submitted by the issuer or given o him by his employer. SEC v Tasho, 784 E.Supp.
1039, 1107 (SUDNY1992), The amount of independent investigation required varies with the
circumstances, but the duty to investigate is greater whenever the legitimacy ol an investment s in
some way questionable. SEC v Milan Capital Group, Ine, Noo 00 Civ, HOS(DEC), 2000 WL
1682761, at #5 {S.IDNLY. Nov. 9, 2000). Morcover, “[slecurities tssued by smaller companies of
recent origin obviously require more thorough tovestipation,™ Hanfv, 415 F2d at 597, Where

-

cireumstances “raise enough questions.” “a person's [athire to investigate beltore recommending

that investment [may be considered] recldess.™  Milun Cupiral Group. 2000 W1, 1682761, at *§
{citing various examples),

For example. cach Respondent was aware of preciscly the sorts of “red flags™ that courts
have made clear render reliance on an issuer or ils counsel unreasonable:

o  Common control between the issuer (S13) and the broker-dealer (SGCY. See SEC v
Platimm Iy, Corp., No. 02 Cive 6093ISR), 2000 W 2707319, at #3 (S.DNYL Sep. 20,
2000) (Where the issuer was the privately held parent corporation of the dealer for whom
the securities professional worked, and the issuer and the dealer were run by the smue,
related individuats-the broker's duty 1o conduct an independent investigation of materials
submited by the tssuer applics cqually to matentals and statements submitted to the
professional by officers.”

»  Offering documents that are questionable on their thee. including rates that are substantially
above-market, Sce SEC v Randy, 3% 1, Supp. 2d 057, 665-07 (N, HL 1999 (*[The
promotionat materials for Canadian Trade Bank wore so questionable on tieie face as to put

(2d Cir, 1976). "Fhis lack of independence is especially critical here, given SGCs financial
dependence on SH3.

Iy the Matrer of Bogar, Young and Creen 27
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Jobnston on notice that further investigation was necessary to avoid misteading potential
mnvestors. These materials contatned statements guarantecing that the certificales of deposit
would pay up to 12 to 14% interest annualty, As the SEC carreetly notes, these rates were
substantiatly higher than the prevailing markel rates for certificates of deposit issued by
fimancial institutions that had their deposits insured by the Federal Deposit Insurance
Corporation and that were adverlised in newspapers of geneeal cireolation.™)

o Confhicting information,  See, eg. In the Matter of Danny G. Pinkerton and Kevin N,
Campbell, Release Noo 9%, 03 SE.C, Docket 193, Release Noo 1) - 9K, 1906 WL 602648
{(S.E.CL Relense Nod). Admimstrative Procceding File No. 3-8805 (October 18, 1996)
{Murray, 1) ([ Broker] deliberately ignorved information which conthicted with what the
issuer tokd him.™

«  Above-market conmmissions an the product,  Sce Campbetl, supra. (CCampbell knew,
wnored, and did not disclose to customers |, . .} that salespeople were recciving cleven
percent commissions which were two or three times higher than on sates of NASDAQ
fisted stocks.™

2. It is irrelevant, and certainly does not excuse Respondents® conduct, that certain
“well-respected” persons were associated with Stanford. particularly given that
it is undisputed that such persons play no rofe related to the SI1B Ch.

Respondents at trial, and Green in particular in his bricfing, sought to rely on

“impressive” individuals in lew of actual excreise of their responsibilities.™  First, Green never
niet with most of these people including Mike Oxley, Lyle Gramley, Madeleine Atbright, and
Paul Wolfowitz, Scceond. there is no evidence, other than Green's suppositions, that these people
vetted SH3 ot all. And they certainly didn’™t vet the representations Green was making to the
tinancial advisces and investors, T fact, Green admitied that Ms, Albright and Mr. Wollowitz
were nothing more than puest speakers at Stanford-related meetings, [Ty, 3717:25-3718: 441,
Third, the mere fact that these people and others (who may actually have been associated with

SIBY were well-credentialed is meaningless, For mstance, Green touts SEB Divector =Sir™

o
I

Because this argument is addressed mainly by Green, the Division will Tocus ity response
on Green’s position, [3ut for the same reasons, acither Bogar nor Young could “reasonably rely”
on the activities of these third partics and their presence does nothing to negate any of the
Respondents”™ scionfer.

I the Aoty of Roggar, Youns wivd Green A
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Courtney Blackman  who, “like Warren Buffel, had a doctorate degree in Jimanee from
Columbia Untversity,™ [Green Br, at po 8, I 37]0 This is of no tegal import, and Green cites no
authority Lo the c.(')mre.tr_\,/.“ Conveniently, Green docs not discuss other SR directors, including
former bankrupt gym owner Allen Stanford, his dad (who Green never mat), his collepe
rootmmate fin Davis, and most prominently - QY. "BIll™ Goswick, SH3 s director for
mvestments whose credentials consisted of being a used-car dealer and rancher from Allen
Stanford’s bome town (and who had had a stroke in 2000 which uitim:x[cly retwdered him unable
Lo communicate), [G-268 at 13: T 2279 10-2280:24, 39064, 10-3965: 1.

Strnilarly, Green's claim that it was reasonablc for hinn to rely an other parties to do his
vetting for hiny falls tar short both factually and legally. TFor instance. Green claims that it was
his view™ that BRO Seidnuan and loyd's of London conducted a rigorous review™ ol SI3.
[Green Br. at 7, 63]. Towever, Green had no busis for this view. Green admits that he knew
BDO was not SIB's suditor, und that he never spoke to BDO ta confurm his “view™ about their
auditwork, [Tr. 3993:1-6]. Likewise, there is no evidence i the record that Green did anything
to contirm his purported understanding of what Lloyd™s did before writing insurance policies to
SIB. In Lact, contrary to Green's assertion in his brief [Green Br, at p, 90 I, 300 po 42, in. 2070 p.
63, £, 3071, Jonathan Batarseh testified that he had no dea what lovd s did:

Q So. vau don't understand what Lloyd's of London does when it's issuing an
msurance policy. do you?

Furthermore, the fact that Mr. Blackman ';harcx“ a degree with Waorren Buftet is factually
ambiguous. ,\m- all, Michoel Mitken was Phi Beta Kappa ol UC-Berkley und is o Wharton
MBA. hitp/enwikipediaorg/wiki/Michael Milken/ /I ‘ducation Jett Skithing, another convigted
felon, 1s o Harvard MBA and was one of the youngest partners in MeKinsey Consulting's
his’tory http'//en wikipedia mwlwiki/!cf‘ha y_ ‘\leim" ( (m\«crsclv. lmlh %!u»g inbs dnd Mlchacl

ht‘l Q_._f{{a.n Wi l\ i mxi 18,07 s.z./ Wi 5\.1. M &;I, ;.}&;1_[2@ I.;/;Eg;l' ¥ _ﬁlﬂj,;.g_wﬁz .3.1.,5.1,,,,,.@<.i.!1..‘:,,,~.1..'£§(.?. ]} :
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A No.

{Tr 2314:16-22)0 At a more basic level, My Batarselt o dongtime friend of Green's
acknowledged that he did no independent doe diligence on the SHB CD, and was basing his
understunding of SH s oversight on nothing more than what he had been told (most likely by
Green, among others), {Ve, 231 HTR-25]0 Mir. Batarseh also accompanied Green and Mr. Young
on the “roud show.” during which the three of them went from effiee to office to comfort TAs
regarding the safety of the SIB CDU In short, pegardless of his eredentials, Mr. Butarseh - Like
Mr. Green was nothing more than # cheerleader for the SIB CDLand did no independent
vetling of the representations regarding SH3.

As the Second Cireurt expluined in flanly;

in summary, the standards by which the actions of cach petitioner
[live sceurttices salesmen] must be judged are strict. He cannot
reconunend o secunity unless there is an adequate and reasonable
basis for such reconmendation. Fle must disclose faets which he
knows and those which wre reasonably  ascertainuble, By his
recormmendation he implics that & reasonable investigation has been
muade and that his recommendation tests on the conclusions based on
such mvestigation, Where the salesman lacks essential milormation
about a security, he should disclose this as well s the rvisks which

avise from his lack of information.

Heanly, 435 F2d at 397 see also Alton Box Bowrd Co. v Goldman. Sachs & Co. 560 F.2d4 9106,

o Mr. Batarseh initially tried to deny the abvious purpose o the road show. However, he
shipped up at one point in his testimony., acknowledeing that the purpose of the trip was to
cdiseredit SIBs crities:

Q What was the purpose of having you on that trip? What was vour role?

A You know, [ think my role was more just my understanding based on the
irformation that we had, some of the practical protections that we had at the bank.
You know, 1 you wanted to discredit and just - welll ignore that,

Mr. Batarseh also testifted “What 1 tried to communicate on that ip was |, . .} we had
msuranee.” v 2311629,

It the Matter of Dogar, Yorne and CGroen
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922 (Sth Cir, 1977) (7[B]y bolding the notes out as being ereditworthy, Goldman, Sachs
represented that 1t had made ¢ thorough mvestigation on which it based its recommendation.™).

These standards apply with even greater {oree here, where SGC was the exclustve ULS.
broker-dealer for the SIB CD. was wholly-owned by the same individual, and received a
substantial portion of its revenue from SIB3, As the Seventh Cireuit explained in the analogous
situation of wn underwriter: “[afn underweter's relationship with the issuer gives the undenvriter
aceess o facts that are not equally availuble to membcers of the public who must rely on published
information. And the relationship between the underwriter and its customers implicitly involves a
favorable recommendation of the tssued seeurity,” Sanders v. Joln Niuvean & Co. 524 F.2d 1064
at 1069-70 (Tth Chr. 1975). Thus. "a greater quantity of information is “reasonably ascertainable’
by an underwriter than by o mere broker, and semething more than published data must be
analyzed tF an enderwriter i to discharge his duty of vestigation. ... Although the underwriter
cannot be a gaarantor ol the soundsess ol dny issuc. he may not give it his implied stamp of
approval without hoving a reasonahle hasis Tor concluding that the issue s sound.™ Sandors v. John
Nuveen & Co. 524 F. 21064 1071 (7t Cir, 1975), vacared and remeanded vn other grounds, 425
LLS. 029 (1976), on remand, S5 F.2d 790 (7th Cle. 1977), rehearing denied, 619 F2d 1222 (7th
Cir YOO, cort. dlenied, 450 TESTORS (1081,

That reasoning applics cqually here and the Respondents cannot attempt to sttt their
responsibilities to others, Swnders, 324 F2d at 1071 (ejecting underwriter’s argument that s
reliance on Hie issuer's audited, but inaceurate, financial statements was reasonahle hecause leading
banks that had extended naitlions of dolturs of credit to the issuer also relicd on those financial
stafements, holding  that the standards of the  foderal securities faws controlled, not the

reasondbleness of a bank's credit investigation procedures),
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3. The attempt to rely on Pershing, fur from explaining Respondents’ conduct,
only confirms their liability.

Curtously, the Respondents, and Bogar in particulas, seck to rely on the activities of
Pershing, SGCs clenring broker, to suggest that the Respondents lacked seienrer. Nothing, could
be further from the reuth. First regardless ot what Pershing thought in 2005, Bogar upparently
argues that Pershing could never thereatter re-assess the situation, Fhat position makes no sense.
Fir [t Pershing’s conduct - asking an inereasing number of questions as more questionable
information about SH3 becume known fo them s the type of conduct one would have expected
from the Respondents hore. Consequently, the Pershing-related evidence only amphasives that
the Respondents” knowledge of Pershing’s concerns rendered their continued actions, at a
minimum, severely reekless.

Bogar s argument imterprets the evidence precisely backwards, in essence, he asks the
Court o conclude that Pershing’s termination of all wire fransters velated to the SI3 CD was
irrcievant because Pershing continued to serve as a clearing broker For SGC. [Ropacr’s Broat 227
tnstead, what is irvelevant is that Pershing continued non-SIB related business for SGC The
stgntficunce ol Porshings actions les in the undisputed fer that its only coneern was the fack of
fransparcucy into the SIB CD portfolio. [Tr. at $54:21-24; 027:24-928:2].

The only reasonable inference from the evidence is that Bogar, as well as the other

Respondents. Tully understood the seriousness of Pershing’s requests for transparency into SIB's

s

Bogur wholly ignores the fusdamental point that SGC, as the introducing broker, had
t’xmdamenmllydi!fuuu -~ gt stronger — duties than dul Pershing, a cle umg broker, Sec, e.w.,
Warren v, Tacher, VT F Supp.2d 600, 603 (W.D. Ky, 2000) (clearing firms not responsible for
the action of introducing brokery, Avr: v Finaneial € /<-<um~ aied Scrvices Corp,. 794 1 Supp. 88,
94 (S.D.NY. 1902) (introducing broker ts not acting as agent of clearing wokery, Likewise, he
mischaracterizes Pershing’s original due dilipence etforts. As John Ward made clear, Pershing’s
initial due diligence focused on SGC, nol SIB, in 2005, [Ty 893:6-25].
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portlolio, His retusal to admit this has led him to take inconsistent, after-the-tact. posigons. For
example. i is undisputed that Bogar and others at SGC began exploring other elearing broker
options,  [See, g Division Ex, 2807, Yet, at the same time, Bogar claims and indeed tries to
trumpet - the fuct that the clearing relationship was never in jeopardy. [/d.) See Tr. 854:10-20:
®96:5 897181 The most plausible inference from the evidence is that Bogur knew that he and
SGC would never be able to provide Parshing with any moaningful transparcoey into the S8 CD
and should have a backup plan in case the clearing broker refationship was terminated.

The sequence of events is relling. Alter John Ward emailed Bogar on August 27, 2007, a
fist of additional items Pershing wunted on SIS portfolio, Jim Daviginstructed Bogar to " fid
that other option™. [Divigion tixhibit 256]. fater, on December 12, 2007, Dogar emailed Davis,
suying he needed to talk about Pershing, because “The issue with thern s not going away.”

[ Division Exhibit 265]0 By an attempt to placate them as SGC had investors and even SGC
fnancial advisers, Pershing was usked to visit Antigua.

Bogar promised Pershing transparency on that trip {Division Exhibit 269, p. 2 (per our
discussion™, Pershing will see “the bank’s balance sheet and supporting paperwork that veflects
the assets )], But when the Antiguan inip lailed {o produce the trunsparency they were
expecting, Pershing executives escalated the issue. They scheduted another meeting in Memphis
with Jim Davis, on Mareh 6, 2008, Jiny Davis and Pershing's CEOL Rich Brueekner, would be
present, [Fr, 835:2 - 8374, This meeting did not go well, P 2069:13- 26712

Shortly thercafter, the idea of having a CPA Grm conduct & review ol the bank assets
arose. [Tr, $37:17 - 839715 Ward followed up with his March 17, 2008, email, which said

Pershing did not need ta specify the form of the review. but a “ULS. domiictted recognized

b

As discussed in the Divigion™ mitial bricf, if Bogar sincerely believed an accounting {irn
would be provided transparencey, why. then, could SGC itself never obtain such transparency?

I the Magter of Bogar, Yo and Green 8
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accounting firm™ to conduct areview of the bank™s assets and render their “professional opinton
they are reflected accurately in the bunk’s balance sheet™ would sutlice. [ Division Exhibits 374,
276].

it 15 clear from these events and documented conversations that Pershing’s exceutives
ware demanding verification of SH3's hidden portlotio, Shortly after Bogar reccived the March
17, 2008 email, Bogar assigned Young and Fred Fram (o ook into other clearing alternatives,
By April 25, 2008, Young emailed (o Bogar his memo on SGC™s options “seeking o clearing
resolution outside of Pershing”. These included buying u clearing firm, applying to become
“self-clearing”, or clearing as intraducing broker to another firm, “sucly as National Financial™,
[Division Exhibit 280].

The timing of the consideration of these other clearing options is extremely telling. SGC
was only two years into a five-year contractuad commument o Pershing, Yetl the pressore trom
Pershing to guin transparency into the SI1B portfolio drove the Respondents to consider putting
SGC through the turmoil of another conversion, on the heels of the previous one, to avoid
providing the transparency Pershing wanted.”” Rogar knew that Davis was never going to
allow that, and therefore that he needed 1o get that other option™ This was confirmed on June
12, 2008, when Davis told Bogar in anemait that they were not going to give Pershing what it
wanted. [Division Exhibit 288). Bul even belore the June 12, 2008 email, Bogar knew Davis

would never pive Pershing what it wantad beeause the bank™s transparency was “always o touchy

= Ward testified that he had no idea that SGC was Tooking at these options. | 'Tr 890: 14 -
SO7:18].
I the: Matter of Bogar, Youuag and Cireen 3
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subject”™ with Davise [Te, 2656:12-10 (discussing one of the Memphis meetings prior to the June
12, 2008 email)].*

Uinder these circumstances, Bogar's insistence that he never had aoy indication that Jon
Davis was not going to permit any transparency into the $H3 CD is disingenvous,™ Bogar’s
various explanations, frying to distort what Davis meant are simply not believable, {1 27250132

2726: 61, o the end, even he testified that he did not reatly reealt what Davis satd. [,

2053:19]. But he admitted that the reference in Exhibit 288 fo "Pershing's requests™ was
“absolutely” related o the ranspareney of the Bank, [T, 205118 - 2054: 1] And Davis said
na.

Bogar's own contemporancous words undercut his evasions at trial. On November 21
2008, Bogar sent his “Monthly Meatries™ report to Allen Stanford and Hm Davis, In that veport,
Bogar reported to the two top bosses of the Stanlord family of companies that among SGCs “top
three concerns™ was this: “Pershing is petting more and more frustrated because we have refused
to give them more info on SIBY [Division Exhibit 341 (cmpbasis added)]. Bogar’s choiee of

the word “refused™ is o clear indication that Bogar knew that the Grant Thomton procedures

> Bogar's attempt to mininsize Pershing’s coneerns by suggesting that it was merely o
question raised by Mr, Closs is specious. In the first place, Ward's testimony made it clear
that while Closs may have initiated the original request and the issue, it was not something
that Pershing did not believe in, or did not want. Indeed, at the March 2008 meeting, the
CLO of Pershing himself was present to press Jim Davis divectly for transparency into the
portfolio. The emails asking for information came from Ward. if this was only Closs's
issue, itis unlikely the CEO would have attended the meeting, or that Pershing would have
continued to press it. And of course, even if it were simply a question or concern of a single
person in risk management, Bogar cannot explain why he didn’t ask similar guestions once
the issue was fronted for him.

™ At puge 21, Bogar states that “Mr., Bogar was not told at any time by Mr. Davis that the
Bank would not comply.”™ At page 22, he states. Davis “never indicated that he would refuse
mmplementation of the procedures™ that Chuck Weiser worked out with Grant Thornton.

I the Matter of Rogar, Yeuns aod Green 345
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wore not going to be pursned.™ He knew alveady that Atlen Stanford and Hm Davis had no
intentton of complying with the Grunt Thornton procedures, or providing any transparency in
any other manner. Fhis monthly report was sent a mere three days before Ward emaited
Pershing’s ultimatun.” These contemporancous docunents are more eredible that Bogar™s seli-
serving testimony.

fn summary. the actual evidence related o Pershings activities merely confirms that
Boguar and the other Respondents who Knew about Pershing's concerns and dratted nusleading
talking points in response - acted with, at a minimunm, severe recklessness. Civen Pershing’s
concerns, it is impossible (o deny that the lack of transparency into the SIB CD porttolio is
crucial ™ Nothing proves this better than the Respondents attempt to hide this fact from others
when they crested misteading talking points to, as Green put it stay on messiage” abou
Pershing's decision o wagh its hunds of STB. Given the admittedly high esteem in which Bogar

. . 3 . WRAPA
and the other Respondents held Pershing,™ and given the trouble that SGC went through to

W Bogar's continual stulements of his “helief™ that he thought he (SGC or STBY would
eventually accommuodate Pershing’s requests for information, Such scll-serving statements are
not aredible, given Davis™s clear refusal to provide the information [ Division Bx, 2881 and
Bogar's own use of the word “refused™ m bis contemporancous November 21, 2008 Monthly
Meteics report. {Division Fxhibit 3417,

& Ward sent Bopar Pershing’s ultimatum on November 24, 2008, { Division Exhibit 3427,
After cleuring liis proposed answer with Muuricio Alvarada first [Division Exhibit 3437, Bogar
sent his answor. [Division Exhibit 344}, By December 12, 2008, SGC had Pershing’s answar, as
by that tme Pershing had cut oft the wire transfors. [Division Exhibit 3501,

v This is espectally true since Bogar (and the other Respondents) had notice of multiple
reuests for the siwme information from other sources. [ Sec, e, Division Exhibit 277 (Financial
adviser Lou Schaufele asking for more information); Division Exhibit 424; 11, 299925

3001:22 (Loulstana <tate regulators asking for CD portfolio information)].

# He believed 1t was important to SGC s growth mode! to have Porshing, as opposed to
Bear Stearns, as the ¢learing platform going forward. [T, 2024:20 -- 2025:10] Lven in his post-
hearing brief, Bogar is touting Peyshing. [Bogur Br, at 18 (Pershing as u clearing firm that would
Dithe Meter of Buswar, Young and Giroen 36
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convert to Pershing, any demal of the signtficance is Pershing’s velentless requests for

inlormation verifyving SIBs portfolio is not credible.

D, The Respondents” remaining arguments are also unpersuasive.
I Green's efforts (o avoid a finding of scicnter and Hability warps the record and

fails s o matter of law,
A, Green cannot shift alf the biame to Allen Stanford
Green's central argument both at triad and v his hriefing is that because Aflen Stanford

cranted i veneer of Tegiimacy around his fraud, Green was entitled to blindly puss Stanford’s
misrepresentations regarding that safety and sceurity of the SH CD to 1nvestors and financial
advisers. The crux of this argiment has beon addressed above, Contrary (o Green's
protestations, this case 1% not about whether Green knew or should have known about Aflen
Stanford’s {raud scheme - and there is no such alfegation in the OIP. And it s not about whether
Green himself believed the representations he mude regarding the SH3 CID were true. H s black
letter law that the beliet must be reusonable. None of the Respondenis meet that standard and
none are “shiclded from labitity if he actually believed the representations which he had no
adeguate basis to make” [SEC v Hasho, 784 1. Supp. 1059 1107 (S.DNLY.L 1092) (citing
Aexander Reid & Co,, Ine, 40 S.E.CO980, 990-91 (1962)]: sce also SEC v Platmunm Ty, Corp..
No. 02 Civ. 6093, 2000 WL 2707319, at 3 (S.D.N.Y. Sep. 20, 20006) (reliance on statements or

. . . . . . I Ly il
materials from the one’s employer or the issuer is tegally insufficient)].

“enhanee™ SGC Pershing was Uprobably the largest and most sophisticated institution in the
field. ™.

4 Very much like SHB. the issuer in Platimon was a privately-hetd atfiliate of the dealer for
whom the defendant worked, and the operations of the issuer and the dealer were heavily
infertwined.
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b Green should not be allowed to disavow his own actions and words.
Green repeatedly distorts the record and seeks to use whatever advantage possibly

avaifable to avoid admitting his misconduct. Perhaps the most vivid example of this s Green™s
testimony regarding the Pershing “talking points™ amail, [Division BExhiubits 355, 356 Gireen
claims that he discussaed this ematl, which attributes Pershing s decision 10 stop wires to " tax
reporting” issues, with Fd Zelezen before sending it out, [ Tr, 4062:8-14] Yet with Mr. Zelezen
in the courtroom under oath, Green™s attorney did not ask hin a single question, And again,
Cireen did not offer a single docuwmient supporting his version of evaents — which contradict the
sworn testimony of both Mr. Zelezen and fohn Ward, [T wl 854:21-24; 927:24-028:21.
Stmilarty, (Qﬁrc:cfn tries to absolve himselt from responsibility for the Training and
Marketing Manual, areuing that hie vhad no mvolvaunent in drafting, cditing, or oversecing the
Training and Marketing Manual.”™ {Green Br. at 46). But the fact is, as Green admittedly knew.,
the Training and Marketing Manual (emiphasis added) was disteibuted as part of the SIB CD
training for SGCs domestie naocial advisers and Green fed the marketing portion of the
training. [Tr, 3920:17-210 seealsoo T at 1163:25-1104:3 (Karvelis confirming that manaal was
distributed in conjunction with Greeo™s training) . He also knew it was avatlable to financial
advisers on the intranct. (T 3949:25-30500 121 And he also received it himselfl {Division Fx.
901, Green's claim did not know the content aof the Training and Marketing Munua! penerally —

and Page 8. specifically s simply unbeliovable. ™ [Tr, 3762:40-3763:8], And Green's claim

Itis even more unbelievable in light of the public record, Green testified extensively
(well over two hours) regarding the Training and Marketing Manual at Allen Stanford™s crimmal
trial, cunl’n‘mms_ 1imt ik: lmd Seen zt lwluw ’ l‘\u: ummml U:’lﬂs‘cripls‘ vohm' es "’l~‘.“i ar 1031:47-

hup;;‘/w\,vw serib, mm,dm/ 1 3()%}&.”;\11@1} ‘\uulim'(l C rrmirml Trial-Transceript-Volume-5-Jan-
27-2012]. Mr. Green testified extensively abour the subbeading of the manual entitled ~How

In the Mutter of Bogor, Yeung ad Green RE
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that he never “used™ the Traming and Marketing Manual is bestde the pomt, [Tr. 3762:7-8]. The
point is that as part ol thetr training program, Green (along Young) armed the {inancial advisers
with the Training amnd Marketing Manual - whicly they took with them (and, as Green knew, had
confinuous access o on the intranet) {0 use in marketing the ST CD to investorse {OP at 9915-
F7:7Tr, aER222-d 100 T od Td- 18]

Similarly, Green tries to chary pick and distort the testimony of the investor witnesses it
a misguided attempt o minimize his misconduel.”® For example, Green twists Jaries Stegalt's
testimony to claim that he knew he was mvesting in arisky product. {Green Broat 31-32] Mr,
Stegadl was erystal clear that this was not the case, and that he and his wife could not attord to
lose their SIB CD investiment:
0 And at that point in e onee yvou retired and

vou mentioned your focus shtdied, what was your main
soal wilh respect to this money!

A I's lor imcome. We started drawing the interest off the CDs,

Q Okay. And were you wiltling to visk that principal? s this money you could
afford to lose

A No. Us all we had,

secure is Stanford International Bank,”™ [Hd, ot 1048:20-1 054124, Page § is contained within this
section. | Diviston Lx, 742 at [1-124

A Green also makes a great deal of the faet that Tom Moran did not appear to testify, As
Green's counsel knows, Mr, Moran is 111 and was instructed by his doctor not 1o testify. The
Bivision has attached hereto ag LExhibit A a letter produced to the Division during the trial. In
Iteht of the time spent on tial, the fact that representations 1o Mr. Moran were merely
representative of Green's yisconduct, and the fact that ne defense counsel ruised this as issue,
the Division did not feel it necessury to belabor the potnt at the tme,

In any event, as noted in the OIP, the quote in paragraph 29(a) was merely one example
ol many ol the types of statements made by Green regarding the safety of the SH CD, Aside
from the testimony of the other investor witnesses, which adequately proves these types ol
statements, Green's own tratning presentations have him showing the SH3 CD as baving an
extremely low risk profile  which would be similar to that of 1S, rreasuries. [Division Fx. 21
Al 39-41 (SH3 CDs bave “low™ eredit risk — which is (he same fevel ot eredit risk as cash and
cquivadents)).

e the Matrer of Bovar, Younse and Greon 39
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Q And s this the money you were planaing to live oflof for vour retirament?
A Yes.

[Te. 1498:20-1499:1

Green also olabms that Stegall’s testimony shows that the investors were not misfed
regarding the SIB-related compensation.™” [Green Broat 32 However. Mr, Stegall was clear
that it woukd have been important for him to know about the full extent ot compensation that
SGC and Green were reeciving trom the SIB CDs. [Tro 1506:22-1508:21 1542:23-1545:1] So
were Cindy Dore and Robert Smith, [Tro 1415151417085 156025-1561:0 1 1562:24-
1565:17]. Green Jikewise claims that Ms. Dore and Mr. Smith intended to invest in a risky
product, [Green Broat 26-30, 331 Again. both investors were clear that they were interested in
eapital preservation, and that they invested i the SEB CP based on Green's assurances about the
safuty of the product. us well as similar assurances in documents and presentations used by
Green. [Sce, el P 1408:2-1400:6; 1414:1-1415: 145 [SS6:17-1558:3; 1559:22-156(15]

Finatly. Green repeated]y eites to the testimony of a sumber of withusses - - some ot
whom he clafms “overheard Tum interacting with customers™ - 1o support his assertion that he

pever misled any investors. [Creen Broat 3, 51, 56, 59, However, two of those witnesses

My, Comeaux and Mr. Batarseh  were quite clear that they never saw Green present the SIB

kN

Cireen’s bricl refers to the *SIB C referral fee Howover, SGCTs ilure o dizelose its
SiB-refated compensation and financial dependence goes far-hbeyond the referyal fee - inelading
the sules contests, honuses, special trips, Green's 83 mitlion bonus, cte. [OFP al $9220-27]. With
respect to Mr. Stegatl and Green's other advisory clients, Green himselt had an aflirmative duty
to adequately disclose all conflicets ot interest. [In the Matter of Falentine Capital dsset
Management, Inc. and Jol Leo Valentine, SEC Release Noo FA-3090; File No. 3-14072 (Sept.
20,2000 e 1R02:17-1504:1 1 (establishing advisory relationship)]. SGCTs after-the-fact letter,
which discloses nothing other than the 3% fee to SGC and the fact that “SGC not the individual
financial adviser] mav reecive additional incentive bonus™ talls fur short of this standard, {€-247
at 13] (amphasis added)
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[ : : in . - .
B to prospective nvestors.” The third, Mr. Foutenot. was nol present at the mectings between
Green und Mrs, Dore when Mrs, Dore testified that Green and another FA misted her
regarding both the insurance protecting 8T8 and the safety of the underlving CD portfolio, {tr.
2746:24-2747:41. "This leaves the investor testimony undisputed, astde fromn Green's bare
TR

denals,

That Green is forced to stund alone on these issues is onty further confimmed by bis elaim,

based on a single email from 2004 that he applicd an “uncompromising insistence™ on the

" - . . .ye 40 . o, . ot e g o pet ke . ;
golden rule™ of suntability, I [Green Broat 3-4.1 Green, however, ignores overwhelming

= Mr. Batarseh testified: ~T'o be honest with you, I don't think that I ever saw him in a

client presentution to the best ol my recatlection. | never went to a client mecting.”™ [Tr.
2276:10-121, Comeaux acknowledged that Green officed m Buton Rouge, hundreds of miles
from Mr. Comeaux’s ottice in Houston, und that he could not recall ever participating i cither a
call or a meeting between Green and an investor, [Tro 11OS:19-1106:14 ], Mr, Comeaux further
acknowledpged that Green was not forthright about all relevant intormation during his time at
SGC [T 0071 7-1008:8], Finalty, Agent Walther confirmed thal the BT did not interview a
single ong o Green™s investors, [, 2249:12-14)

KR

5

It is striling that Green characterizes the investor testimony as “self=serving™ or “biased.”
JGreen Br, st 24, 371, Only one investor had a fanilial relationship to anyone in this proceeding
— Cireen’s brother-in law and former SGC cuployee Walter Alvarcz. Each investor called by
the Division testificd pursuant o administrative subpocnas and  aside from whatever miniscule
pro-rata share they might recetve of any recovery from the respondents — has nothing to gain
from lying about what Green told them, Green. conversely, is trying to save s carcer. In
addition, the testimoeny of Messrs. Alvarez and Thevenot does not help Green's case. Mr.
Alvarer testifred that the subject of insurance tever came up. [Tr. 2547:53.7], Mr, Thevenot was
a sophisticated investor, who had the fuxury of having his personal CPA review the SIB CD and
wis witling to tuke on a risky fnvestiient, [Tr, 2697:5-0; 2703:21-22]. 1t is also notable that
both Mr. Alvarcz. and Mr. Thevenot have backgrounds in bunking and insurance, which kept
them from being misted/confused about SIB < insurance coverage, [T 2542:13-15; 2688:20-
251

1 Green aftempts 1o bolster his lack of documentary evidence by citing to documents and
testimony that are not on point, [Green Broatd, . 7] Al four exhibits cited by Green
reforence the same slide. which only addresses suitability in passing — i at aff. {G-234 at 200 G
261 at 32 G-204 at 300 G-208 w307, In additon, this slide must be read in the coptext of'the
related slides, which greatty downplay the risks associated with the SIB CD and emphasize that
SEB has “success{ully managed this risk to the benetit of depositors [. L} for nearly twenty
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evidence to the contrary. Marty Karvelis testified that be bad no memory of Green mentioning,
the mgolden rute™ during his training, and that “the vast emphasis of the {raining was safes.” [T
FI79:20-1 180012, ] Maost importastly. the allocations of Green™s own investors undercul his
argument. For example, Jamies Stegall, a retiree tooking for steady income and principal
preservation, had as much as 60% of his portfolio in the SI3 CDL {1 ot 1406:5-23;
1498:41409:51, Raobert Smith, also a retiree looking lor a conservative imvestment, had roughly
S0% of his retirement savings allocated o the SIB CD. T at 1560:15-24]. I short, what
Gireen actually did with his clicnt™s money is far more probative than what he claims to bave
said. I addition, these real-world pllocations are consistent with Green’s maodel aflocations,
which recommended that income investors put 20-50% of their savings in the SIB CD. [ Division
Ex. 104 at 341, These allocations, both modela and, more importantly, real-waorld, simply cannot

be squared with Green's claim that be had an “uncompromising insistence™ on suitability,” Noi

vears.” [G-254 at 19 In fact, 21 ofthe 38 slides i Green's presentation downplay the risks of
the SIB CD by emphasizing the Tactors that purportedly “mitigatfe]™ the risks of the SH3 CD.
[G-254 wt 16-18, 20-37], Furthermore, Comeaux™s testimony  again, eited out of context —
does not support Green. Comcaux merely stated, =1 have no reason to think™ Green wasn’t
mindful ot his suitability obligations when recorsmending the SH3 CD 1o his chients, [

mvestor. {Troat TTOS:10-1 10614, Fasthermore, Comeaux testilied that: (1) he was
uncomfortable with the sales contests that Green ran - and stepped down as SGC President, in
part, as o resull of the focus on the SIB CD (T 103932104002 TO33:088-1035:17]: (2) he
believed Green's model alfocations were tmappropriate ['Fr, 1099:22.1 10G:8]; and (3) Green
withheld matertal information regarding the vsks of the SIB CD [T, 1097:17-1098:87.

! Green would apparently have us believe that Messes, Smith and Stegall who retired alter
long careers waorking al chomicad/o plants in Louistana, were “aggressive” income investors
wha were willing 1o knowingly place over i €Col their Hife savings tnan uninsured, offshore
product that carried “substantinl™ risk and po principul protection. [Green Br, at dd-467. This
does not pass the smell test, and iy contradicted by the sworn testimony of hoth investors,
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can the fuct that - as Mr. Green™s own expert admits his training presentations contain no
reference to the “golden rule.”™ [T, 4295:22-4206:6]"

2. Young's ad hoce chadlenges (o his sciearer fail.

I his mitial briet, Young seeks to diseredit several arguments the Division advanced at trial,
Hu fails,  As aninitial matter, because it highlights his “stop at nothing™ approach to avoid Liability.
it is worth noting Young™s indccurate and unfalr seeusations against the Division’s expuort withess.
I an atlempt to diseredit the conclusions drawn by the Divisions expert, Young repeats o false
clatm made at trial, namely. that, according to Young, the expert could not identify any substantive
documents from Young's duc diligence file. [Young Br.at, 6-71 This assertion misstates and
contorts the record, Doug Henderson tisted Young's due difigence files amaong the documents he
reviewed in preparing his expert report i this matfer. [Division Ex. 746, Pes 19 and 38 of 384,
Te. 210000 201870 2126287 202724 2132018 - 2135:1 1] When questioned on cross-
examination, Doug Henderson wdentitied in detail most, if not all, of the documents in Young's due

diligence file and explained the circumstances Young cites here. My, Henderson's testimony, and

1 In a misteadiog attempt to avoid his own words, Green tries to argue that the Division used
the “wrong” example of his training presentutions. Green states that the Division “repeatedly cited
and retied on shide presentations Green never prepared or used.™ This specious ¢laim greatly
distorts the record, Vhe presentation Green refers 1o as one he never used comprises the seeond
attachment (o the email in question, pages 85-123 of Division Bx. 104, However, the Diviston
primarily used the first attachment (o Division Tx. 104, pages 2-34, which Green admitiedly used
to train fnancial advisers, Sec, e, T at 1156:5-1160:20. To the extent the Division used the
sceond attachment at trial, it focused on slides that were substantively identical to the first
attachinent to Division Ex. 104, to Green's own exhibits, or to other presentations admitiedly
used by Greens Teo FHOE:7-18, Divigion Ux. 104 at 88, Division Ex. 104 at 30, Division ¥x, 21 at

104 at 93-97, Division Ex. 104 at 31, G-204 af 28, G254 al 22-25 (investment philosophy,
process, and oversight), Finally, testimony during trial established that Green's presentations
were consistent over time, and that the actionabie misrepresentations regarding the safety and
seeurily ol the SH3 CD were present in all versions ol his presentations. {'Fr, ot 1347:4-13060:21],
This inchudes the presentations Green gave to investors, which notably did not mclode the
disclosures from the complinnee presentations. [ (G-254],

In the Maticr of Bagor, Yoo aned Cireen 43
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Young's attempt to misconstrue it further corroborates Mr, Henderson™s expert conelusions, |17,
FR42:19 - IRt 18451 1-14 .

a. Young’s knowledge of S1Bs illiquid private equity investments
i . . a1
confirms his seienrer.

Young cannot explain away the tact that he knew SGC managed o substantiad amount of
S assats that were in the Torm of illiquid private equity investments, Young atleges in bis brief
that the Division has not offered any cevidence that Young knew, or wus reckless in not knowing,
that SGC manuaged SIB's private portfolio, | Young Broat 121 To the contrary, the record is
replete with evidence that Young knew thual SGC mmaged SID s private cquity investments
pursuant (o an agrecment between SGC and $1B.77 [See penernlly Tr. 3471 34842 Div, Bxs,
S30, 503,476, 430,670 Indeed. Young received quarterly spreadshects prepared by Ozzie Py
which speetfically segregated the private equity investments owned by ST8, [Div. Fxs, 530,
SU3, 476, 439, 670]. Whatever the source of these assets, this knowledge, at the very feast,
should lave caused lurther inquiry o determine 1f these assets were part ol the SEB CD portiolio.

And, this ix not changed by Young's unsubstantiated veprescentation (even if trac) that
Stantord™s personal money was purportedly betng used for both entitics, According to Young,
Tom Sjoblom advised him that SGC did not need to produce documents to the SEC relating to the
private cquity investrnents that SGC managed for Stanford Venture Capital Holdings ("SVCH™)
hecause the funds used to purchase those investmenis were ollegedly derived trom Stanford’s
personal money and not from CT depositors, {Young Br. at 3] Of course, this hus nothing to do

wilh the STB vestments being roanaged by SGC. But even itit did, Young intentionally faited to

As explained in the Division’s initial briefl this is also true of Bogar.
Young also knew that SGC represented to the SEC in May 2005 Ha SIR had only ong
investiment portfolio. e 3486: 04 = 34R87:10; Young Ex, T13 at BEY GO3854).

4
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follow up or buried his head in the sand to avold Guding out the truth. Under the circumstances
ol this case, us discussed above, Young could not simply rely on a single statemoent from Allen
Stanford’s lawyer.

b, Youny cannot minimize his knowledge of concerns about SIB%s
. a5 ,
suditor.

To uvoid the contmone-sense and common concerns about SIR s auditor, Young argucs
that the Division oftered no evidence that C.ALS, Hewlett, SIB s auditor, wags ever eited tor
unauthorized, uncthical, or illegal acts by Antiguan or sovercign authorities, [Young Broul 5[
Young's argument fulls short.

First, it is undisputecd that Young never met with, spoke to, or even atfemipted to contacl
Hewlett, [Tr, 3383:3-0]. Young also conceded that he never went by Hewlett's office on any of
his due diligence frips to Antigain, [Teo 3383:10-12]0 fo tact, the only due ditigence that Young,
performed on Hewtlett was printing pages off the websites of two accounting associations that
showed TTewlett was registered with those associations. e, 3383:21 = 33845, 3207:5
3208:16].

Sceond, Young admitted that it was widely-known within SGC that financial advisers,
managing directors, and newly-hired scewritios professionaly strongly believed SIB should have a
Jarger. more reputable auditor, P 3382:14 0 3383:2: 354:05 - 3585:040424:17 0 426:16]. Last.
Young knew that S1R purported to pay Hewlett $60.000 1o audit a $6-8 bitlion, globally-diverse
mvestment portfolio, [Div. Exo 624, Py, 25 of 38, Note 10; Tr, 338412 3385:5]. However,
Young did not know whether that was o reasonable fee to pay for such services, nor did he seck

suidance on that issue. [Tr 3385:6-15).

e It gocs without saying that this was not the only “red flag™ Young ipnored. 11 s,
however, one of the few that Young tried to rebut.

In the Matter of Boger, Young und Green 43
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¢. Young cannot avoid liahility by relying on FINRA'S review of the
marketing brochure.

Young argues that he should not be held Hiable because TINRA sent him a letter in
January 2008 finding thot the SIB CD Brochure subminted by Young, containing revisions
reguired by FINRAL appeared consistent with FINRA Rule 2210, [Young Br. at 7). This is
simply not true.

For exaraple. on cross-examination, Young conceded gt FINRA was not ina position fo
verify statenents of fuct about SH3 s portfolio contained in the Brochure, [y, 3395:10-25; sce
also Tr. 1737:11-17]. Morcover, Yournyg was in u much betler position to venfy these facts, yet
he never advised FINRA s Advertising Department that neither be, nor anyone wt SGC eould
verify any of the representations in the Brochure shout SHRs portfolio,

In fact, in FINRATS January 2008 jeter, FINRA advises Young that =i 1< assumed that
the material dqc.\' not emit material facts, contain statements that are not tactual, or offer opinions
that do not have o reasonable busis™ and that i Jhe views expressed herein are solely advisory
and do not constitute findings of compliance with, ar violations of FINRA or SEC rules,”™
[Young Ex. 81 at BEY 600, Tr. 17384 - 1739:10)],

Finally, the FINRA review did not address the representations at issue in this case, And,
notwithstanding these changes required hy FINRA | as explained efsewhere, the updated
Brochure was materially misleading and contained misrepresentationy that Young knew were
misleading or incomplete - including, for example. the representation thut | tjhe bank’s assets

are invested in o well-diversified portfotio ot highly markctable scouritics issued by stable

Inthe Meatter of Bogear, Yoo aond Cireen A6
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governments, strong multinational companies, and major international banks.”™ Tr. 1738142
1730:23].°%¢

FINRAS Himited role in reviewing certain aspeots o the brochure does not excuse
Young's mtenttonal and reckless misconduct.

d. Young misapplics the standard necessary to impose remedies against
him.

Young admits in his briel that a finding of willfulness requires merely an intent to do the
act which constitutes a viotation” not intent to violate the taw. But he nevertheless argues that
that the Division has offered no evidenee that Young intended to do any act(s) which cuonstituted
a violation. [ Young Br.oat 4], However, it is undisputed that Young intended to_and did a
variely of specific acts that resulted in sceurities laws violations and which frequently also
confirm his scienfer, including:

s approving SGCTs use of the Offering Documents with LS. investors [Ty, 3348016 -
;

334912 335..,:73 - 338301 3385713 340513172

o (raining SGC financial advisers using the Training & Marketing Manual and the
PowerPownt fraining prosenfation [Dive Exs 1040 742, T THO3:ES 1164013,
34121 - 34155 3260:20 - 320010, 341915 3421207

o allowing o fuct. mandating) SGC ﬁlmnciz‘:i advigers to use the Troming & Marketing
Manual [Div. Exo 170 Tr 3260818034212 - 5422:25)

. Ly . ey ape ce 47

o conducting due diligenee on SH and the ST CD and failing to venly™ tie
representations made about SER's porttolio in the offering documents. the Training &
Marketing Manual, and the training presentations, while failing to answer the ultimate

I s .o . . . .
' And. as the Court knows, a sceuritics profussional may not excuse his conduct by relying

on the actions o a regulatory authority.
"“ Young argues that the Division has known sinee at feast 2008 that SITY would not autborize
disclosure of the asset mix ol the 81 portfolio. | Young Br, wt 12]. Fven several years inter, Young
continues 10 overlook the obvious inconststeney hetween this position and the et he knew as SGCs
COO han () SO managzed SHE s private equity investments [1ro 34710090 3472003 3477 - W82
Division Ex, 3707 and (1Y a group in Memphis, Teonnessec led by Lo Pendergest-Hole and several
SGCregistered analvsix purportedly bad complete nccess to STR s investiment portfobo, [, 3491013 -
340270349414 349825, 3500:3-13, 35303:19-23: Div, Exs, 720 and 7201 And. of course, the
Division kept asking, untike Young.

I the Mutier of Bovar, Young aml Green 47
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question  what's in the portfolio? [Vro 3335:15-200 3406:0-21: 3304:2 3505:11;
350R:8-1273:

s approving misleading talking points that were disseminated to investors by SGC and
its financiol advisers [Ty, 3583:7 0 3585:21. 3580:12-25, 350114 3592:8; Div, Lixs.
S1O.STT512, 825, 544, 546]7

» allowing SGC to participate in undisclosed singlesproduct sales contests and to otfer
outsizad Hnancial incentives to financial advisers for SH3 CLY sales [ 1T, 3582:13-15,
ISSR0417, 355520 3556:2, 3856:17 - 3550011 Div. Exs. 86, 406, 432,497, 633 ];

anl

o upproving misteading responses (Cdamage control with a SIB client™) to concerns
ratsed by CPAs of at least two SGC elients without independently verifying several
representations in the communications {Tr, 3452:2-16: 346(0:9-24, 346511 1-25:
3A3402-5. 344400 - 345301 Div, Bxs TH 74, 79, 6530 658, 660 661, 666, 667],

There can be no doubt that Young acted willfully and with seienter,

Young oftfers snother ineredible explanation for why he “was not awargs of any misrepresentations

or onsissions of matenial facts”™ when he reviewed and approved o "Mudia Palking Poins”™ memaorandum
in February 2009, {Young Bro ot 130 Several essential faets, including Young's own vxplanation,
diseradit this assertion. First, Youny knew that SGC had no idea what was iy SH3 « portfolio, how it was
allocated/mvested, whether the portlolio™s Ristorical returms were aceurine, and how much money actually
cormprised the portfolion SGC's complete fack of knowledge o this material information surcly was an
“omission of aomaeriad frel” Second. the “Media Talkmg Points™ monwranduin to which Young refers
and onowhich the Biviston exantned Yourg a trial JDiv, T S50 iw dated Februry 14, 2009, not
Febraary 16™. [Compare Div. Ex. S50 to Young By, at 15, line 7). Third, by February 14, Young had
fearncd ol a probleny with the Disclosure Statement more than a week carlier, on Fehruary 50 [ Young Br,
Al 14 Young™s own lestimony about the "peculine’ reactions of Bogar and Stinson wr Young's inquiry to
fearn more intormation ahout the issuc with the Disclosure Stateruent belies his restimony that any
nummber ol relatively minor, immaterial thines could have been “the msue”™ P, 32953256, Bogar
retused tor divcuss the Bssuw with Young until an attomuy wis present (o Upreserve attorney-clivnl
privitege.” [T 3240:0-12]0 Stinson’s answer “was very peealiar . bean talk to vou about it, We're in
the 2310 48-hour quiet period,”™ [T 3241051 Having worked with both individuals for more than 2 %
vears, Young knew these reactions were anything but normall and likely sipmilied @ major issue with the
Dyisclosure Statement. Finally, Young learned on February 13" gut Sjoblom and Proskauer Rose, LELP
had resigned as counsel o the Stunlord entities, v, 3389:7-23; Div. g, 5451,
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1.
CONCLUSION

Bogar, Young. and Green each knowingly or with severe recklessness made material
misrepresentations and omissions o investors concerning the SIB CD. They should not be
permitted to escape the consequences of flouting thair responsibititics under the federal seeurities

faws by invoking after-the-fact assumptions and distortions of the evidence.

April 19, 2013 Respeetfully submitted,
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To Whom it May Cancermn,

I am wrlting regarding my patient , Thomas J. Moran date of birth |- V. Moran wilt
he unable to appesr in courl or for video deposlition due o madical procedures being
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concorn in this matter
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Yincent V. Tumminelio J.R, M.D.
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